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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS

WESTERN DIVISION
4 :  L 0 - C V ' 0 0 7 3

Wi l la rd  Proc tor  ,  J r .

v .

Honorable James Hannah, Chief
J u s t i c e  e t  a I .

M U S E ,

I .

ORDER

Plaint i f f ,  an Arkansas Circui t  Judge, was removed from his

o f f i ce  by  the  Arkansas  Supreme Cour t .  He is  be fore  the  Cour t l

chalrenging his removal f rom judicial  of f ice on federal

const i tut ional grounds, and asking the Court  to invoke i ts

supplemental  jur isdict ion. Plaint i f f  moves for a temporary

restraj-ning order,  prel iminary injunct ion, and reinstatement as a

c i rcu i t  judge.  Defendants  deny  p la in t i f f  i s  en t i t led  to  re l ie f  on

a number  o f  g rounds,  and spec i f i ca l l y  asser t  th is  Cour t  lacks

ju r isd ic t ion  to  hear  th is  mat te r ,

The Court  f incls i t  is without subject matter jur isdict ion and

t h e r e f o r e ,  d i s m i s s  p l a i n t i f f ' s  s u i t .

Backqround2

O n  J a n u a r y  I ,  2 0 0 4 1  p l a i n t i f f ,  W i I I a r d  P r o c t o r ,  J r . ,  a n

t  On February  L6 ,  2OIO I  th is  case was ass igned to  the
unders igned,  a  Un i ted  Sta tes  D is t r i c t  Judge fo r  the  D is t r i c t  o f
M i n n e s o t a  I D o c k e t  N o .  1 5 ] .

'  The fac ts  in  th is  Order  a re  taken f rom the  par t ies '
p lead ings .  For  purposes  o f  de fendants ,  mot ions  to  d ismiss ,  the
fac ts  a re  v iewed in  the  l igh t  most  favorab le  to  p la in t i f f .
A s h c r o f t  v .  I q b a l ,  L 2 9  S . C t .  1 9 3 7 ,  1 9 5 0  ( 2 0 0 9 ) ;  s e e  a l s o  B e I l
A t l a n t i c  C o r p .  v .  T w o m b l v ,  5 5 0  U . S .  5 4 4 ,  5 8 4  ( 2 0 0 7 ) .
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Afr ican-American, r^ras elected to a six-year term as a circui t  judge

f o r  A r k a n s a s ' s  F i f t h  D i v i s i o n  o f  t h e  S i x t h  J u d i c i a l  D i s t r i c t .  ( A m .

Compl .  tT tT  7 ,  34 .  )  Among h is  du t ies  as  c i rcu i t  judge,  p la in t i f f

served as  the  F i f th  D iv is ion 's  depar tment  nedd,  manag ing  the

probat ion  depar tment .  (Am.  Compl .  f  11 .  )

In  2007,  p la in t i f f  was  the  sub jec t  o f  compla in ts  to  the

Arkansas  Jud ic ia l  D isc ip l ine  and D isab i l i t y  Commiss ion .3  Ark .

J u d j - c i a l  D i s c i p l i n e  a  D i s a b i l i t v  C o m m ' n ' v .  P r o c t o r ,  N o .  0 9 - 7 3 8 ,

s l i p  o p ,  a t  2  n . L  ( A r k .  J a n .  2 5 , 2 0 1 0 ) .  A  t h r e e - m e m b e r  p a n e l  o f

the Commj-ssion heard the matter and received test imony. Id.  at  3.

DurJ-ng the hearing, plaint i f f  made an oral  motion based on the

Four teenth  Amendment 's  Equa l  Pro tec t ion  C lause.  Spec i f i ca l Iy ,

p la in t i f f ' s  counse l  a rgued "Judge Proc tor ,  as  an  Af r i can-Amer ican

judge, is being held to a standard that his white counterparts are

n o t  b e i n g  h e l d  t o . "  ( E x .  5 |  T r .  7 : 1 0 - 1 6 . )  P l a i n t i f f  m a d e  n o

further reference to this argument,  rendering i t  abandoned. After

the  D isc ip l inary  Commiss ion 's  hear ing ,  the  th ree-member  pane l

conc luded p la in t i f f  "shou ld  be  removed f rom the  bench. "

The fuII  Commission reviewed the panel 's determinat j-ons and

entered i ts own f indings of fact and conclusions of law. The

3 The Arkansa.s  Supreme Cour t ' s  op in ion  s ta ted  the  jud ic ia l
complaints concerned "Judge Proctor 's involvement in and
relat ionship with a probat ion-type program, known as CycIe
Breakers ;  the  impropr ie ty  o f  re la t ionsh ips  w i th  de fendants  w i th in
h i s  j u r i s d i c t i o n ;  a n d  h i s  t r e a t m e n t  o f  h i s  s t a f f . "  A r k .  J u d i c i a l
D i s c i p l i n e  a  D i s a b i l i t y  C o m m ' n  v .  P r o c t o r ,  N o .  0 9 - 7 3 8 ,  s l i - p  o p .  a t
2  ( A r k .  J a n .  2 5 ,  2 0 1 0 ) .
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C o m m i s s i o n  c o n c l u d e d  p l a i n t i f f  v i o l a t e d  C a n o n s  2 ,  2 A ,  2 8 ,  3 8 ( 4 ) ,

3 8 ( 7 ) ,  4 A ,  a n d  4 C  o f  t h e  A r k a n s a s  C o d e  o f  J u d i c i a l  C o n d u c t  ( 2 0 0 7 1 . 4

Based on these f i rrdings, the Commission recommended the Arkansas

Supreme Cour t  remove p la in t i f f  f rom h is  jud ic ia l ro f f i ce .

On January 25, 20L0 |  the Arkansas Supreme Court j_ssued i ts

Op in ion ,  accept ing  the  Commiss ion 's  recommended f ind ings  in  par t ,

mod i fy ing  and re jec t ing  them in  par t ,  and order ing  p la in t i f f

removed f rom h is  e lec ted  o f f i ce .  Id .  a t  2 .  The cour t ,s  o rder

c i t e d  A r k a n s a s  C o d e  S  1 5 - 1 0 - 4 1 0 ( b ) ( 5 ) ,  w h i c h  p r o v i d e s  , , I a ]  j u d g e

may be  removed f rom o f f i ce  [ fo r  a  w] i l l fu l  v io la t ion  o f  the

Arkansas  Code o f  Jud ic ia l  Conduct . "  Id .  a t  60 .  Under  th is

prov is ion ,  " Ia ]ny  judge removed f rom o f f i ce  pursuant  to  th is

subchapter cannot be appointed or elected thereafter to serve as a

j u d g e . "  A r k .  C o d e ,  A n n .  S  1 6 - 1 0 - 4 1 0 ( d ) .

The cour t ' s  o rder  addressed Proc tor ' s  p rocedura l  compla in ts .

Plaint i f f  complained the Commission fai led to provide proper not ice

of his hearing and the charges against him; the three-member panel

er roneous ly  de legated  some o f  the i r  respons ib i l i t i es ;  and the

Commission erred in i ts appl icat ion of the Arkansas Administrat ive

Procedure Act.  The Arkansas Supreme Court acknowledged certain

procedural  and rule violat ions, but concluded the Arkansas Judicial

D isc ip l ine  and D isab i l i t y  Commiss ion  Ru les  do  no t  regu j - re  s t r i c t

'The Supreme Cour t  o f  Arkansas  no ted  i t
J u I y  L t  2 0 0 9 t  b u t  a s  p l a i n t i f f ' s  c o m p l a i n t s
the  cour t  re fe renced the  2007 Canons.

adopted new Canons on
w e r e  l o d g e d  i n  2 0 0 7 ,
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compl iance,  and he ld  p la in t i f f  had  been a f fo rded due process .  See

Proc tor ,  s l ip  op .  a t  57  ( " IW]e  cannot  sdy ,  a f te r  exarn in ing  the

record before us, that Judge Proctor was in any way deprived of a

fair  hearing, meaningful  not ice r  ot  a meaningful-  opportunity to

defend in  v io la t ion  o f  h is  due-process  r igh ts .  "  )  .

After the Arkansas Supreme Court removed plaint i f f  f rom his

jud ic ia l  o f f i ce ,  County  Judge F .G.  "Buddy"  V i l l i nes  asked p la in t i f f

to surrender his courthouse keys and off ices, and leave the

cour thouse premises .  (Am.  Compl .  {  10 . )  The nex t  day ,  Vann Smi th ,

Administrat ive Judge for the Sixth Judicial  Distr ict ,  met with

p l a i n t i f f ' s  s t a f f  t o  t r a n s f e r  p l a i n t i f f ' s  p r o b a t i o n  d u t i e s  t o  t h e

Depar tment  o f  Communi ty  Cor rec t ions .  (Am.  Compl .  I  I2 . l

One week la te r ,  p la in t i f f  f i l ed  th is  su i t ,  namj -ng  the  Jus t ices

of  the  Arkansas  Supreme Cour t ,  Pu lask i  County 's  Ch ie f  Execut ive

Off icer (County Judge Buddy Vi l l ines),  the members and execut ive

d i rec to r  o f  the  Arkansas  Jud ic ia l  D isc ip l ine  and D isab i l i t y

Commission, the Administrat ive Judge for the Sixth Judicial

D is t r i c t  (Vann Smi th ) ,  and the  Sta te  o f  Arkansas ,  as  de fendants .

Plaint i f f  c laims the Arkansas Supreme Court 's removal order

violated his due pr:ocess and equal protect ion r ights by fai l ing to

afford him adequate not ice, a fair  hearing, and denying him an

oppor tun i ty  to  seek  rev iew o f  the  dec is ion .  (Am.  Compl .  { t l  13 ,  L4 ,

15 .  )  P la in t i f f  fu r ther  c la ims h is  remova l  f rom o f f i ce  v io la ted  the

Arkansas Const i tut ion in removing him from his department head and
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probat ion  o f f i ce  du t ies ,  wh ich  he  charac ter izes  as  execut ive .  In

add i t ion ,  he  compla ins  s ta te  law un lawfu l l y  bars  h im f rom seek ing

r e - e l e c t i o n .  ( A m .  C o m p l .  l l t T  1 1 - 1 2 . )  H e  c o n t e n d s  t h a t  i n  t h e

removal proceedings, the Commission and the d.rpr.*"  Court  of

Arkansas treated him di f ferent ly from simi lar ly si tuated white

j u d g e s .  ( A m .  C o m p l .  l T  3 4 .  )

P la in t i f f ' s  compla in t  seeks  an  in junc t ion  res tor ing  h im to  h is

e lec ted  o f f i ce ;5  a  judgment  dec la r ing  de fdndants '  ac t ions  v io la ted

h is  cons t i tu t iona l  r igh ts ;  and a  dec la ra t ion  tha t  " the  proh ib i t ion

on a judge that is removed from seeking appointment or

e l e c t i o n  I i s ]  u n c o n s t i t u t i o n a l . "  P l a i n t i f f ,  f i n a 1 l y ,  s e e k s

compensatory and punit ive damages against defendants in excess of

$ 1 0 0 , 0 0 0 .

The Court  conducted a telephone conference on February L6,

2 0 L 0 t  d i r e c t i n g  a I I  p a r t i e s  t o  a d d r e s s  t h i s  C o u r t ' s  j u r i s d i c t i o n  i n

l ight of  the Rooker-Feldman doctr ine. The part ies compl ied on

F e b r u a r y  2 2 ,  2 0 1 0 .

The Cour t  heard  the  mat te r  on  February  26 ,  2010,  inc lud ing

cons idera t ion  o f  p la in t i f f ' s  mot ion  fo r  a  temporary  res t ra in ing

order  and pre l im inary  j -n junc t ion ,  pursuant  to  Fed.  R.  C iv .  P .  65 .

5  S p e c i f i c a l l y ,  p l a i n t i f f ' s  c o m p l a i n t  s e e k s  a n  i n j u n c t i o n
prevent ing  de fendants  " f rom engag ing  in  such in ten t iona l ,
d isc r im ina tory  and unconst i tu t iona l  po l i c ies  and prac t ices  as
c o m p l a i n e d  o f  h e r e i n . "  ( A m .  C o m p l .  T  3 6 8 . )  B a s e d  o n  p l a i n t i f f ' s
Iater-f i led Motion for Emergency Hearing, the Court  construes his
posit ion as reques' i : . ing a mandatory injunct ion restor ing him to his
p o s i t i o n  a s  c i r c u i t  j u d g e .
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On that same date, the Court  considered quest ions of i ts own

jur isd ic t ion ,  as  we l l  as  de fendants '  mot ions  to  d ismiss  pursuant  to

F e d .  R .  C i v .  P .  1 2 ( b ) ( 1 ) , ( 2 1  , ( 5 )  , ( 6 )  &  ( 7 ) .  S p e c i f i c a l l y ,

de fendant  V i l l i nes  c la ims th is  Cour t  tacks '  sub jec t  mat te r

ju r isd ic t ion ,  and tha t  p la in t i f f  fa i led  to  s ta te  a  c la im and jo in

necessary  par t ies . .  The remain ing  s ta te  de fendants  deny  the  Cour t

possesses  sub jec t  mat te r  ju r i sd ic t ion ;  c la im s ta te  de fendants  a re

ent iLled to judicial  immunity;  assert  the Eleventh Amend.ment bars

the Court  f rom awarding monetary damages against defendants; c laj-m

p la in t i f f  lacks  s tand ing  to  cha l lenge the  law bar r j -ng  h is  re -

e lec t ion ;  and main ta in  p la in t i f f  has  fa i led  to  s ta te  a  c la im upon

which  re l ie f  can  be  gran ted .  F ina I Iy ,  the  s ta te  de fendants  deny

plaint i f f  has properly served any state defendant,  other than the

Commiss ion 's  Execut ive  D i rec tor ,  Dav id  S tewar t .

I I .  A n a l y s i s

Wi th  the  except ion  o f  habeas corpus  cases ,  a  federa l  d is t r i c t

cour t  lacks  sub jec t  mat te r  ju r i sd ic t ion  over  cha l lenges  to  s ta te

court  judgments b-y appl icat ion of the Rooker-Feldman doctr ine.

L e m o n d s  v .  S t .  L o u i s  C o u n t y t  2 2 2  F . 3 d  4 8 8 ,  4 9 2  ( 8 t h  C i r .  2 0 0 0 ) .

That doctr ine, named for two eponlrmous cases, holds "a United

States Distr ict  Court  has no authori ty to review f inal-  judgments of

a  s ta te  cour t  in  jud ic ia l  p roceed ings .  "  D is t r i c t  o f  Co l -umbia

C o u r t  o f  A p p e a l s  v .  F e l d m a n ,  4 6 0  U . S .  4 6 2 t  4 8 2  ( 1 9 8 3 ) ;  R o o k e r  v .

F i d e l i t y  T r u s t  C o . ,  2 5 3  U . S .  4 L 3  ( 1 9 2 3 ) .  T o  t h e  c o n t r a r y ,  C o n g r e s s
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has exp l i c i t l y  ves ted  ju r isd ic t ion  fo r  such rev iew in  the  Un i ted

S t a t e s  S u p r e m e  C o u r t .  2 8  U . S . C .  S  1 2 5 7  ( " F i n a 1  j u d g m e n t s  o r

decrees rendered by the highest court  of  a State in which a

decision could be hadr rndy be reviewed by the Suprteme Court by wri t

o f  c e r t i o r a r i  .  . " 1 .

Beyond proh ib i t ing  cha l lenges  to  s ta te  cour t  judgments ,  the

Rooker -Fe ldman doc t r ine  bars  a  d is t r i c t  cour t ' s  rev iew o f

"cons t i tu t iona l  c la ims tha t  a re  ' inex t r i cab ly  in te r tw ined '  w i th

spec i f i c  c la ims a l ready  ad jud ica ted  in  s ta te  cour t . "  Lemonds,  222

F.3d a t  492-93.  For  example ,  the  E igh th  C i rcu i t  Cour t  o f  Appeats

has appl ied Rooker-Ee.kl$an when the federal  plaint i f f 's al leged

in ju ry  resu l ted  f rpm a  s ta te  cour t  judgment .  See Sk i t  In t '1 ,  L td .

v .  D A C  T e c h s .  o f  A r k -  I n c . ,  4 8 7  F . 3 d  1 1 5 4 ,  1 1 5 7  ( 8 t h  C i r .  2 0 0 7 ) ;

s e e  a l s o  C e n t r e s ,  I n c .  v .  T o w n  o f  B r o o k f i e l d t  1 4 8  F . 3 d  6 9 9 , 7 0 2

( 7 t h  C i r .  1 9 9 8 )  ( d i s t i n g u i s h i n g  f e d e r a l  c l a i m s  c a u s e d  b y  a  s t a t e

court  judgment from federal  c laims that the state court  fai led to

remedy) .  In  sum,  "where  federa l  re l ie f  can  on ly  be  pred ica ted  upon

a conv ic t ion  tha t  the  s ta te  cour t  was  wrong,  i t  i s  d i f f i cu l t  to

conce ive  the  federa l  p roceed ing  dsr  in  subs tance,  any th ing  o ther

than a  proh ib i ted  appea l  o f  the  s ta te -cour t  judgment . "  Pennzo i l

C o .  v .  T e x a c o ,  I n c .  ,  4 8 1  U . S .  L t  2 5  ( 1 9 8 7 )  ( M a r s h a l l ,  J .  I

c o n c u r r i n g ) .

In  ana lyz ing  r ;ub jec t  mat te r  ju r i sd ic t ion ,  the  Cour t  Iooks  to

the  face  o f  the  corpp la in t  and draws "a I I  reasonab le  in fe rences  in
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f a v o r  o f  t h e  p l a i n t i f f . "  B i s c a n i n  v .  M e r r i l l  L y n c h  &  C o .  |  4 0 7  F . 3 d

9 0 5 ,  9 0 7  ( 8 t h  C i r .  2 0 0 5 ) .  ' I f  t h e  a s s e r t e d  b a s i s  o f  f e d e r a l

ju r i sd ic t ion  is  pa ten t ly  mer i t less ,  then d ismissa l  fo r  lack  o f

ju r isd ic t ion  is  appropr ia te . "  Id .  Because federa t  cour ts  "possess

on ly  tha t  power  au thor ized  by  Const i tu t ion  and s ta tu te r "  th is  Cour t

may ra ise  ju r isd lc t iona l  gues t ions  sua sponte .  Kokkonen v .

G u a r d i a n  L i f e  I n s . , C o . ,  5 1 , 1 .  U . S .  3 7 5 ,  3 7 7  ( 1 9 9 4 ) ;  L e m o n d s ,  2 2 2  F . 3 d

a t  4 9 2 .

fn the present case, the Arkansas Supreme Court ordered

p la in t i f f  removed f rom h is  jud ic ia l  o f f i ce  pursuant  to  Arkansas

Code S 15-10-410.  Th is  same s ta tu te  bars  removed judges  f rom

seek ing  re -e lec t ion .  P la in t i f f ' s  compla in t  seeks  an  in junc t ion  to

res tore  h im to  h is  jud ic ia l  pos t ;  a  dec la ra to ry  judgment  tha t

de fendants '  ac t ions  v io la ted  h is  cons t i tu t iona l  r igh ts ;  and tha t

the "prohibi t ion on a judge that is removed from seeki-ng

appo in tment ,  o r  e lec t i -on  be  dec la red  unconst i tu t iona l . "  (Am.  Compl .

t f  36A-C. )  P la in t , i f f ' s  mot ion  s imi la r ly  reques ts  a  p re l im inary

in junc t ion  " requ i r i -ng  p la in t i f f  be  res tored  h is  pos i t ion  as  c i rcu i t

judge, al lowj-ng him to perform his execut j-ve dut ies and al lowing

h i m  t o  s e e k  r e - e l e c t i o n  a s  a  c i r c u i t  j u d g e . "  ( P I . ' s  E m e r g e n c y  M o t .

4 3 .  )

The in ju r ies  p la in t i f f  a l leges  are  the  d i rec t  conseguence o f

the  Arkansas  Supreme Cour t ' s  judgment .  Each o f  h is  asser ted  wrongs

are  e i ther  d i rec t l y  encompassed in  the  s ta te  Supreme Cour t ' s
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judgmentr or -  as t .he bar from seeking re-el-ect ion -  " inextr icably

intertwined" wj- th those claims already adjudicated in state court .

The re l ie f  p la in t i f f  seeks  is ,  there fore ,  bar red  by  the  Rooker -

Fe ldman doc t r ine ,  wh ich  den ies  th is  Cour t  iu r i s t i c t ion  over  h is

c l a i m s .

To avoid this bar,  plaint i f f  now attempts to recast some of

h is  c la ims as  genera l  cha l lenges  to  s ta te  ru les  and proceed ings

which, he argues, place them beyond the scope of Rooker-Feldman.

He par t i cu la r ly  po in ts  to  de fendants '  dec is ion  to  remove h im f rom

his department head and probat ion off ice dut ies, and to the

Arkansas  s ta tu to ry  re -e lec t ion  bar .  He f ina l l y  c la ims th is  Cour t

possesses  ju r isd ic t ion  to  dec ide  h is  federa l  c iv i l  r igh ts  and equa l

pro tec t ion  c la ims.  The Cour t  d isagrees .

Plaint i f f  correct ly notes the Arkansas Supreme Court is

empowered to remove a judge only from his judicj-al  dut ies, not f rom

his  execut ive  or  leg is la t i ve  respons ib i l i t i es .  Anr .  Cousr .  amend.

LXVI ("Under this amendment,  a judge who also has execut ive or

IegJ-s la t i ve  respons ib i l i t i es  sha l l  be  suspended or  removed on ly

f r o m  j u d i c i a l  d u t i e s . " ) .  F r o m  t h i s  p r e m i s e ,  p l a i n t i f f  c l a i m s  t h a t

when defendant Vi l l ines ordered him to leave the courthouse, and

defendant Smith transferred his execut ive dut ies to state

probat ion, he was removed from execut ive dut ies in violat ion of the

s ta te  cons t i tu t j -on .  The Cour t  cannot  agree .

The execut ive  du t ies  o f  wh ich  p la in t i f f  was  "depr ived"  were
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ent i re ly  based on  h is  be ing  a  c i rcu i t  judge.  A t  o ra l  a rgument ,

p la in t i f f  conceded he  was no t  pa id  separa te ly  fo r  h is  p robat ion

of f i ce  work .  He fu r ther  acknowledged the  jud ic ia l  o f f i cer  who

assumed p la in t i f f ' . s  p robat ionary  du t ies  was no t  fgo ing  to  rece ive

addit ional income for the addit ional work. The Court ,  therefore,

f inds  these "execr r t i ve  du t ies"  s imp ly  do  no t  ex is t  separa te ly  o r

apar t  f rom p la in t i f f ' s  jud ic ia l  pos t .  Once the  Arkansas  Supreme

Cour t  s t r ipped p la in t i f f  o f  h is  jud ic ia f  o f f i ce ,  these execut ive

dut ies  were  no  longer  h is  to  en joy  or  execute .  As  th is  Cour t  i s

barred by the Rooker-Feldman doctr ine from reviewing the Arkansas

Supreme Cour t ' s  dec is ion  regard ing  p la in t i f f ' s  jud ic ia l

respons ib i l i t i es ,  i t  i s  s im i la r ly  bar red  f rom rev iewing  the

inextr icably bound consequence of that decision -  his removal-  f rom

court  execut ive powers which may inhere in that of f ice.

Rooker -Fe ldman a lso  bars  th is  Cour t ' s  rev iew o f  t .he  Arkansas

s ta tu to ry  bar  to  p la in t i f f ' s  ab i l i t y  to  run  fo r  re -e lec t ion .  See

A r k .  C o d e  A n n .  S , 1 5 - 1 0 - 4 1 0 ( d )  ( " A n y  j u d g e  r e m o v e d  f r o m  o f f i c e

pursuant to this subchapter cannot be appointed or elected

t h e r e a f t e r  t o  s e r v e  a s  a  j u d g e . " ) .  P l a i n t i f f  e m p h a s i z e s ,  a n d  t h i s

Cour t  recogn izes ,  the  Supreme Cour t  a l lows d is t r i c t  cour ts  to

rev iew genera l  cha l lenges  to  a  s ta te  ru le 's  cons t i tu t iona l i t y .  See

F e l - d m a n ,  4 6 0  U . S .  a t  4 8 7  ( T h e  D i s t r i c t  C o u r t  h a s  j u r i s d i c t i o n  o v e r

those e lements  o f  the  respondents '  compla in ts  tha t  " invo lve  a

g e n e r a l  c h a l l e n g e  t o  t h e  c o n s t i t u t i o n a l i t y  o f  I s t a t e  b a r  r u l e s .  ] " ) .
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The f law in  p ia in t i f f ' s  a rgument  i s ,  o f  course ,  tha t  he  is  no t

mere ly  b r ing ing  a  genera l  cha l lenge to  the  Arkansas  s ta tu te 's

cons t i tu t iona l i t y .  In  Fe ldman,  bar  app l i can ts  sued in  federa l

cour t  to  cha l lenge a  s ta te 's  regu i rement  tha t  ba fadmi t tees  a t tend

accred i ted  law schoo ls .  Id .  a t  487.  Whi le  Rooker -Fe1dman bar red

the  d is t r i c t  cour t ' s  rev iew o f  the  s ta te 's  bar  admiss ion  dec is ions ,

i t  could review the rule requir ing attendance at an accredited law

school.  Id.  The Supreme Court reasoned the accreditat ion rule

in ju red  p la in t i f f s ,  regard less  o f  the  s ta te  cour t ' s  app l i ca t ion  o f

the  ru le

In  cont ras t  t :  the  Fe ldman bar  app l i can ts ,  p la in t i f f ' s  in ju ry

does not stem from the Arkansas statute --  i t  f lows direct ly from

the Arkansas  Supreme Cour t ' s  o rder  d ismiss ing  h im as  a  judge.  The

A r k a n s a s  S u p r e m e  C o u r t  c i t e d  A r k a n s a s  C o d e  S  1 6 - 1 0 - 4 1 0 ( b ) ( 5 ) ,  w h i c h

prov ides  " [a ]  judge may be  removed f rom o f f i ce  [ fo r  a

wl i l l fu l  v io la t ion  o f  the  Arkansas  Code o f  Jud ic ia l  Conduct . "

Proc tor ,  s l ip  op .  a t  50 .  OnIy  a f te r  th is  o rder  d id  the  conseguent

e f fec t  occur :  a  removed judge may no t  run  fo r  re -e lec t ion .  Ark .

C o d e  A n n .  S  1 6 - 1 0 - 4 1 0 ( d )  ( " A n y  j u d g e  r e m o v e d  f r o m  o f f i c e  p u r s u a n t

to this subchapter cannot be appointed or elected thereafter to

s e r v e  a s  a  j u d g e . ' ' ) .  B e c a u s e  p l a i n t j - f f ' s  i n j u r y  s t e m s  f r o m  t h e

Arkansas  Supreme Ccur t ' s  o rder ,  no t  the  mere  ex is tence o f  a  s ta te

r u l e ,  t h i s  C o u r t  l a c k s  j u r i s d i c t i o n  o v e r  p l a i n t i f f ' s  c 1 a i m .

F ina I Iy ,  p la in t i f f  a rgues  he  d id  no t  ra ise  h is  c iv i l  r igh ts

1 1
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claj-ms in the state proceedings, and shourd have the opportunity to

ra ise  those concerns  in  federa l  cour t .  See s imes v .  Huckabee |  354

F . 3 d  8 2 3 t  8 2 7  ( 8 t h  c i r . 2 0 0 4 l  ( " I T ] h e  i n e x t r i c a b J - y  i n t e r t w i n e d

analysis may be inappl icable where federal  pfaint i f fs have not been

given a reasonable'"opportunity to raise their  federal-  c laims in the

s t a t e  p r o c e e d i n g s " " ) ;  V a r q a s  v .  C i t y  o f  N e w y o r k t  3 7 7  F . 3 d  2 O O ,  2 O g

(2d c i r .  2004 )  (where  pra in t i f f  ra ised  an  equa l  p ro tec t ion  c la im

based on  suspec t  c lass i f i ca t ion  fo r  the  f i rs t  t ime in  federar

court '  Rooker-Feldman did not bar the federal  court 's addressi-ng

the  issue) .  P la in t i f f  i s  cor rec t  when he  no tes  Rooker -Fe ldman

would  no t  bar  a  federa l  cour t  f rom address ing  a  p la in t i f f ' s  federa l

clai-ms "where the state court  decl ines to address those cLaims and

r e s t s  i t s  h o r d i n g  s o l e r y  o n  s t a t e  r a w . "  s i m e s ,  3 5 4  F . 3 d  a t  g 2 g .

Th is ,  however ,  i s  no t  such a  case.

Here ,  the  t ranscr ip t  o f  p ra in t i f f ' s  hear ing  be fore  the  th ree-

member panel ref lercts plaint i f f  raised his Fourteenth Amendment

c o n c e r n s  o n  M a y  1 ,  2 0 0 9 .  ( E x .  5 ,  T r .  7 : 1 0 - 1 6  ( , , J u d g e  p r o c t o r ,  a s

an Af r i can-Amer ican judge is  be ing  he ld  to  a  s tandard  tha t  h is

wh i te  counterpar ts  a re  no t  be ing  herd  to . " ) . )  wh i re  p ra in t i f f  may

have made a tact, icar decision to abandon his federar claims, he

wel l  knew o f  the i r  ex is tence.

P la in t i f f ,  thus ,  has  no t  been depr ived  , ,o f  any  fo rum,  s ta te  o r

federa l ,  where  he  has  a  reasonabre  oppor tun i ty  to  p resent  h is

f e d e r a r  c o n s t i t u t i o n a r  c r a i m s . "  s i m e s ,  3 5 4  F . 3 d  a t  g 2 9 .  N o t  o n ] y

L2
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d id  p la in t i f f  have a  " reasonab le  oppor tun i ty "  to  ra ise  h is

cons t i tu t iona l  concerns ,  he  ac tua l l y  ava i led  h imse l f  o f  th is

oppor tun i ty .  For  whatever  reason,  p la in t i f f  op ted  aga ins t  pursu ing

them,  bu t  on ly  a f te r  f i r s t  Iay ing  them before  
t the  

d isc ip l inary

pane l .  Hav ing  done sor  th is  Cour t  may no t  now a l low p la in t i f f  a

s e c o n d  b i t e  a t  t h e  a p p I e .  S e e  B r v a n t  v .  S v l v e s t e r ,  5 7  F . 3 d  3 0 8 ,

3 I2  (3d  C i r .  1995)  ( "Rooker -Fe ldman is  par t l y  concerned w i th

f ina l i t y ,  w i th  ensur ing  tha t  l i t i gan ts  do  no t  take  mul t ip le  b i tes

f r o m  t h e  s a m e  a p p l 6 . " ) ;  H a s e r t v  v .  S u c c e s s i o n  o f  C l e m e n t ,  7 4 9  F . 2 d

2L7 |  220 (  5 th  C i r  .  L984 )  (  "A  p la in t i f f  may no t  seek  a  reversa l  o f

a state court  judgment simply by cast ing his complaint in the form

o f  a  c i v i l  r i g h t s  a c t i o n . " ) .  P l a i n t i f f  o p t e d  a g a i n s t  p u r s u i n g  h i s

federal  c iv i l  r ights claims in the state proceedings, and he may

not now raise them in federal  court .

State courts are ful l -empowered to adjudicate federal  c iv i l

r j -ghts and const i tut ional c laims. Plaint i f f  decided to abandon

those c la ims in  s ta te  cour t .  To  a l low h im to  ra ise  them in  federa l

cour t  wou ld  encourage p la in t i f f s  to  sp l i t  causes  o f  ac t ion  be tween

sta te  and federa l  cour ts .  I f  th is  sp l i t  h ras  permi t ted ,  a  l i t igan t

coul-d turn Rooker-Feldman from a jur isdict ional shield into a

sword .  Such a  cou lse  wou ld  undermine the  pr inc ip les  o f  federa l i sm

and comity underly:Lng the doctr ine.
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I I I .  Opportunity 3or Review

This  Cour t ' s  lack  o f  sub jec t  mat te r  ju r i sd ic t ion  does  no t

leave plaint i f f  wi thout remedy. Whi le this Court  is not empowered

to  hear  th is  case, .p la in t i f f  may app ly  to  the  Un i tLa  Sta tes  Supreme

Cour t  fo r  re l ie f  and rev iew o f  the  s ta te  cour t  judgment .  See 28

U . S . C .  S  1 2 5 7 .  P l a i n t i f f  r e m a i n s  w e I I  w i t h i n  t h e  t i m e  t o  f i l e  h i s

pe t i t ion  fo r  wr i t  o f  cer t io ra r i  to  the  Supreme Cour t .  See Sup.  Ct .

R.  13 .1  (pe t i t ion  is  t j -me ly  when 'LE is  f i led  w i th  the  C lerk  o f

th is  Cour t  w i th in  90  days  a f te r  en t ry  o f  the  judgment . " ) .  Indeed,

at oral  argument,  plaint i f f  acknowledged he had a r ight to such an

appea l ,  and knew he cou ld  do  so .

IV .  Conc lus ion

F ind ing  i t se l f  w i thout  ju r i sd ic t ion  over  p la in t i f f ' s  c la ims,

the Court  may not address defendants'  addit j -onal defenses or

p la in t i f f ' s  subs tan t ive  a l lega t ions .  See Patmon v .  Mich igan

S u p r e m e  C o u r t ,  2 2 4  F . 3 d  5 0 4 t  5 1 0  ( 6 t h  C i r .  2 0 0 0 )  ( d e c l i n i n g  t o

address the Eleventh Amendment immunity of defendants because

"app l ica t ion  o f  the  Rooker -Fe ldman doc t r ine  revea l Ied ]  tha t  the

d is t r i c t  cour t  d id  no t  have ju r isd ic t ion"  )  .

The Cour t  den ies  p la in t i f f ' s  mot ion  and d ismisses  h is  c la ims.

See B i s c a n i n  v .  M e r r i I I  L v n c h  &  C o . , 4 0 7  F . 3 d  a t  9 0 7  ( ' l f  t h e

asser ted  bas is  o f  federa l  ju r i sd ic t ion  is  pa ten t ly  mer i t less ,  then

d i s m i s s a l  f o r  l a c k  o f  j u r i s d i c t i o n  i s  a p p r o p r i a t e . " ) .
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rT IS SO ORDERED.

LET JUDGMENT BE ENTERED ACCORDINGLY.

D a t e d :  M a r c h  2 ,  2 0 L 0

t

s/ James M. Rosenbaum
JAMES M. ROSENBAUM
United States Distr ict  Judge
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