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INFORMATIONAL STATEMENT

L. ANY RELATED OR PRIOR APPEAL: None

II. BASIS OF SUPREME COURT JURISDICTION:

(__) Check here if no basis for Supreme Court Jurisdiction is being
asserted, or check below all applicable grounds on which Supreme
Court Jurisdiction is asserted.

(1) X _Construction of Constitution of Arkansas
(2) __ Death penalty, life imprisonment

(3) _ Extraordinary writs

(4)  Elections and election procedures

(5) __ Discipline of attorneys

(6)  Discipline and disability of judges

(7) ___ Previous appeal in Supreme Court

(8)  Appeal to Supreme Court by law

III. NATURE OF APPEAL

(1) Administrative or regulatory action
(2) _ Rule 37

(3) ___ Rule on Clerk

(4)  Interlocutory appeal

(5) _ Usury

(6)  Products liability

(7) ___ Oil, gas, or mineral rights
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(8)  Torts
(9)  Construction of deed or will
(10) _ Contract
(11) __ Criminal

Deer/Mt. Judea School District (“Deer/Mt. Judea”) alleged that the
State failed to conduct adequacy studies in compliance with Ark. Code
Ann. § 10-3-2102 (commonly referred to as “Act 57") in 2008 and 2010
and to make necessary adjustments to maintain an education system in
compliance with the Arkansas Constitution article 14, section 1 and
articles 2, 3 and 18. Deer/Mt. Judea asserted causes of action pursuant
to Arkansas Constitution article 16, section 13 (public funds illegal
exaction); the Arkansas Declaratory Judgment Act, Ark. Code Ann. §§
16-111-101 to -111; and, the Arkansas Civil Rights Act of 1993, Ark.
Code Ann. §§ 16-123-101 to -108. The Circuit Court (the Honorable
Chris Piazza presiding) dismissed Deer/Mt. Judea’s complaint finding it
was barred by the doctrine of res judicata based on this Court’s decision

in Lake View Sch. Dist. No. 25 v. Huckabee, 370 Ark. 139, 257 S.W.3d

879 (2007). Deer/Mt. Judea appeals.
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IV. IS THE ONLY ISSUE ON APPEAL WHETHER THE
EVIDENCE IS SUFFICIENT TO SUPPORT THE JUDGMENT?
No.

V. EXTRAORDINARY ISSUES?

(x) appeal presents issue of first impression,

(__) appeal involves issue upon which there is a perceived
inconsistency in the decisions of the Court of Appeals or
Supreme Court,

(__) appeal involves federal constitutional interpretation,

(x) appeal is of substantial public interest,

(x) appeal involves significant issue needing clarification or
development of the law, or overruling of precedent,

(__) appeal involves significant issue concerning construction of
statute, ordinance, rule, or regulation.

VI. CONFIDENTIAL INFORMATION

(1) Does this appeal involve confidential information as defined
by Section III (A)(11) and VII (A) of Administrative Order 19?

__Yes x No

(2) If the answer is “yes”, then does this brief comply with Rule 4-
1(d)?

Yes No

Vi



I1.

JURISDICTIONAL STATEMENT

1.  Deer/Mt. Judea School District (“Deer/Mt. Judea™) alleged
that the State failed to conduct adequacy studies in compliance with Ark.
Code Ann. § 10-3-2102 (commonly referred to as “Act 57") in 2008 and
2010 and to make necessary adjustments to maintain an education
system in compliance with the Arkansas Constitution article 14, section
1 and articles 2, 3 and 18. The Circuit Court (the Honorable Chris
Piazza presiding) dismissed Deer/Mt. Judea’s complaint finding it was
barred by the doctrine of res judicata based on this Court’s decision in
Lake View Sch. Dist. No. 25 v. Huckabee, 370 Ark. 139, 257 S.W.3d 879
(2007). Does the claim preclusion aspect of res judicata bar Deer/Mt.
Judea’s Complaint based on this Court’s decision in Lake View Sch.
Dist. No. 25 v. Huckabee, 370 Ark. 139,257 S.W.3d 879 (2007)?

2. I express a belief, based on a reasoned and studied

professional judgment, that this appeal raises the following questions of

Vil



legal significance for jurisdictional purposes:
. The case presents an issue of first impression: No Arkansas
appellate court has considered the extent to which this Court’s
decision in Lake View Sch. Dist. No. 25 v. Huckabee, 370 Ark.
139,257 S.W.3d 879 (2007) precludes subsequent claims that the
education system violates the Arkansas Constitution article 14,
section 1 and article 2, sections 2, 3 and 18.
. The appeal is of substantial public interest: Intelligence and
virtue being the safeguards of liberty and the bulwark of free and
good government, the people of Arkansas have a substantial
interest in securing the advantages and opportunities of education.
See Ark. Const. art. 14, § 1.
. The appeal involves significant issue needing clarification or
development of the law, or overruling of precedent: The claim
preclusive effect of Lake View Sch. Dist. No. 25 v. Huckabee, 370
Ark. 139,257 S.W.3d 879 (2007) needs clarification.

For these reasons, the Supreme court should hear and decide this

viii



case.

By CQ%W\%?MM@@UA

Clay Fe dley d/

Attorney for Appellant
Deer/Mt. Judea School District
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I11.
POINT ON APPEAL AND PRINCIPAL AUTHORITIES

Does the claim preclusion aspect of res judicata bar
Deer/Mt. Judea’s Complaint based on this Court’s
decision in Lake View Sch. Dist. No. 25 v. Huckabee, 370
Ark. 139,257 S.W.3d 879 (2007)?

Baptist Health v. Murphy, 2010 Ark. 358.

Lake View Sch. Dist. No. 25 v. Huckabee, 370 Ark. 139, 257
S.W.3d 879 (2007).



IV.
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V.
ABSTRACT
A. Hearing on Motion to Dismiss

1. Argument by Counsel for Beebe, et al.

Scott Richardson with the Attorney General’s office. R 754.

The exhibits attached to our motion to dismiss are public records
that the Court can take judicial notice of without converting the motion
to dismiss into a motion for summary judgment. We would like to keep
this a motion to dismiss. R 762.

There’s lots of revenue going into the Deer/Mt. Judea School
District to support education there. R 770.

The Complaint kind of goes all over, and it complains about a lot
of different aspects of the State's educational system. I think very telling
in the Complaint is several places where it says that the problem is that
the State hasn't forced school districts to do what's supposed to be done.

That's interesting in light of a 2007 Lake View opinion which concluded
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with the statement that the State's funding system is now constitutional,
and the obligation of providing adequacy passes to the school districts.
R 772.

So, I find it curious that they, in their Complaint, blame themselves
for several of the problems in the District. And, blames the State for not
doing things the way that they believe that they should be done. For
example, with professional development, they cite the Picus model and
what Picus recommended, all that before the 2007 opinion in Lake View
with no real changes since Lake View in how we fund professional
development. In 2007 the Supreme Court said that's constitutional. So,
we maintain the constitutional system there. And, you don't have any
allegations in the Complaint of anything that's really changed in
professional development. R 773.

But, that said, districts have flexibility in how they do professional
development for the very reason that what they might need in Deer/Mt.

Judea will very likely be different than what's needed down in Lake
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Village or down in Texarkana or up in Jonesboro, or over in Fayetteville,
or down here in Little Rock. R 773.

Much of the State's foundation funding system and even the
professional development is aimed to give districts the flexibility to try
and address the needs that they have. R 773. The Arkansas Department
of Education has lots of supports for the districts; there's a whole
division over it. R 774.

There is a live separation of powers issue in that the Supreme
Court always made clear that it wasn't the judiciary’s function to direct
the details of the education funding system or to direct the details of the
management of education in the state. The question out of Lake View is
whether there’s a rational basis for what's being done? R 774.

Lake View instructs us that's primarily answered by the Act 57
reports and the legislature’s work to study how revenue is flowing to the
districts and to study how the revenue that's going out meets the

expenses and the needs of the districts. R 775.
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Deer/Mt. Judea makes the interesting claim that these reports were
not done in the past two biennium. They've been done in every biennium
since 2004. The reports were adopted by the General Assembly, adopted
by Committees of the General Assembly. They're public documents.
Now, I'll grant, the ones before were longer, they had more detail, but I
think that's because we were under Lake View and what the Supreme
Court had said was an unconstitutional funding system. So, there's a lot
more work to be done. R 775. We now have a constitutional education
funding system. So, we want to preserve that; we don't want to fix things
that aren't broken. R 776.

The consolidation of school districts with less than 350 students
has been ruled constitutional in federal court and state court. It was part
of the system approved in Lake View. R 779.

This Court determined that the we had a constitutional system in

2007 and nothing’s really changed since then. R 780.
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2. Argument by Counsel for Deer/Mt. Judea

Clay Fendley representing the Deer/Mt. Judea School District. R
780.

In ruling on a motion to dismiss, the facts in our Complaint are
assumed to be true and are viewed in a light most favorable to sustaining
our Complaint. And, it is improper to look to things outside the
Complaint. R 780.

A complaint should be dismissed only if it is clear that no relief
could be granted under any set of facts that could be proved consistent
with the allegations. So, the question is whether any relief could be
granted based on the facts alleged in the Complaint. We believe there
certainly is. R 781.

The current education system is unconstitutional in a number of
respects. R 785. The State is knowingly under-funding transportation.
This requires school districts like Deer/Mt. Judea to use funds intended

for other components of an adequate education to pay transportation
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costs. R 786.

There’s a complete disconnect between the State’s funding model
and what’s actually happening in school districts. For example, the
funding system purports to provide funding for one-on-one tutoring,
group tutoring, extended day and summer programs, but school districts
are not doing that. R 787.

School districts are responsible for providing an education to their
students consistent with the constitution. If they’re not doing that, it is
the State’s responsibility to hold them accountable. That’s where the
State has failed. It has not held anybody accountable for not providing
struggling students the extra assistance they need. R 788.

It is true that the funding matrix was developed before the Supreme
Court issued its Lake View mandate in 2007. But, the Supreme Court
stated that it presumed that elected officials would do what they said
they were going to do. R 789. The Court also made clear that the

State’s duty to maintain a constitutional system required constant
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vigilance, constant study, review and adjustment. What the State has
done since then is produce adequacy reports that don’t comply with Act
57. Those reports have identified problems. They’ve studied and
reviewed, but there’s been no adjustment. For example, the funding
system purports to provide funds for a professional development system
with six structural features of effective professional development. The
adequacy reports state that schools districts do not have in place an
effective professional development system. The State must respond to
these problems and adjust. R 790.

Another example is transportation funding. The adequacy reports
state that the method of funding transportation needs to changed so that
school districts receive their actual transportation cost. The State has
repeatedly ignored this and continues to fund transportation based on a
fixed per pupil amount. R 790.

The same is true with extra help for struggling students. The

adequacy reports state that school districts are not using this funding as
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intended. R 790. The State has done nothing to require school districts
to do this. The result is there has been no improvement in the
educational outcomes in this state. R 791.

There are 465,000 kids in the Arkansas education system. Only 76
percent will graduate. So, the system is failing 100,000 kids that won’t
even graduate. R 791.

Of the kids who do graduate and want to go to college, only 50
percent of them will make a 19 on the ACT. The remainder will have to
take remedial courses. The evidence is that if a student has to take a
remedial course the likelihood of that student graduating is less than five
percent. These kids are not being prepared for live in a global economy
- part of what the State says it intends to do. R 791.

The State knows the system is not adequate and yet has failed to
take action. There’s a large discrepancy between the scores on the
national exam, the National Assessment of Educational Progress

(“NAEP”) and the State Benchmark Exam. We allege that the State is
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gaming the system. They are teaching the test, and this improves the
students’ scores on the tests being taught, the Benchmark Exam, but, it
does not translate into increased achievement on the national test or in
life in general. The real shame is we have a large number of students
being told by the State that they are proficient when they are not. These
are kids who are graduating high school having done everything asked
of them, and they can’t get a 19 on the ACT to get into college. That is
not an adequate education system. R 792.

The selective application of the cost of living adjustment
(“COLA”) required by Lake View shows that the State knows that it is
not funding education based on need. It is funding education just like it
had before Lake View based on the amount available - a slice of the State
budget pie. R 792.

The State has ignored their own reports about what is needed. It
has identified problems — professional development and extra help for

struggling students are the big ones — but there’s no action taken to
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address these problems. R 793.

The 2008 and 2010 Adequacy Reports note that no program
evaluations are being done. So, what's happening is rather than teacher
tutoring, extended day and summer programs, school districts are doing
other things with that money, and nobody is evaluating it to determine
whether it's effective. Act 57 specifically says all programs
implemented must be evaluated. They're not being evaluated. They've
got two adequacy reports that tell them, “You're not evaluating
programs.” We have no idea whether these programs are effective or not
because they're not being evaluated. It would be one thing if school
districts made the decision to do something else, and it was equally
effective, and the State was assessing that. But, the State's not assessing
what the school districts are doing. It's sending the money out and
saying, “local control, you guys do whatever you want with it.” R 794.

Act 57 also specifically requires proposed implementation

schedules, timelines, specific steps, agencies and persons responsible,
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resources needed, and draft bills proposing all necessary and
recommended legislative changes. R 794. The 2008 and 2010
Adequacy Reports do not include that. The 2006 Adequacy Report did.
Since the Lake View mandate issued in 2007, the State has not done that
in direct violation of Act 57. R 795.

We included the Fourche Valley example in our Complaint to
show that the State knows that isolated funding is inadequate. The
school district told the State Board that it could not continue to operate
the school on the funding provided. The State Board authorized closure
without considering the issue of excessive transportation time. R 796.

There’s no dispute that there’s some amount of transportation time
that is too much. The State could not build a school in Little Rock and
say, “If you want an adequate education, come on down.” That would
clearly be inadequate. The State’s refusal to define excessive
transportation time combined with a system that under-funds

transportation pressures school districts to increase transportation time
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on kids. Excessive transportation time alone may deny students a
substantially equal opportunity for an adequate education. R 797.

The intrastate teacher salary disparity is great and getting larger.
It’s currently around $28,000 per year. R 797. Deer/Mt. Judea has to
pay the state minimum teacher salary whereas more affluent school
districts, growing school districts that do better under the State's funding
system have an average teacher's salary is $28,000.00 above that. The
incentives that the State has put in to try and encourage teachers are
$1,000.00 or $3,000.00 -- not even close to being sufficient to make a
difference. And, the impact is clear. R 798.

Deer/Mt. Judea has a very difficult time finding qualified teachers
in all subject areas to meet the standards of accreditation required by the
State. The Court issued its mandate in Lake View presuming that the
State had addressed the problem. But, the Adequacy Reports came back
and told the State this isn't working. R 798. In the 2009 session, they

increased the stipend from $3,000.00 to $4,000.00. When you have a
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$28,000.00 disparity in teachers' salaries, that's not going to do it. R
799.

The final issue we raise is teacher retirement and health insurance.
Those are items where the State has previously been told in federal court
that when you take a cost incurred per teacher and pay it on a formula
per student, that is not a rational way to pay that cost. And, that's what
they are continuing to do for all of the other school districts in the State.
In Pulaski County, the federal court ordered them to pay the full teacher
retirement health insurance cost of the districts. But, that's not what's
happening in the rest of the State. R 799.

Deer/Mt. Judea has a low student population but still has to meet
all the standards of accreditation. This means it has a higher teacher to
pupil ratio than most school districts in the State meaning their teacher
retirement cost and health insurance cost per student are much higher,
and the State should be paying all of that cost. R 799.

If this system was constitutional in 2007, and they haven't made

Abs 13



any changes, why isn't it still constitutional? The reason is the
obligation of the State to study, review, adjust -- they have to change.
The State can't just get by forever saying it was constitutional in 2007.
In issuing the Lake View mandate in 2007, the Supreme Court stated that
compliance with Act 57 is the linchpin of continued constitutionality for
the school system. They have not complied with Act 57. R 800.

The amount of isolated funding received by Deer/Mt. Judea has
absolutely no rational basis. They don't even purport to say what the
rational basis is. They just say, “They're getting more money.” In order
for the system to be constitutional, it must be based on the needs of
school districts. Isolated funding is just a slice of the budget pie. We've
got a slice of the pie we're going to give to isolated school districts.
That's what they get. It's not based on need. The adequacy reports and
Picus Report recommended that they change the system for funding
isolated schools. The haven't done it.

3. Argument by Counsel for Beebe, et al.
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We cited the Friends of Lake View case where the Court of
Appeals for the Eighth Circuit looked at the public record to decide that
case on the merits. R 805. The Complaint clearly can’t contradict
what’s in the public record. The Act 57 reports are public records.
Deer/Mt. Judea cites them in its Complaint, but it doesn’t want the Court
to see them. R 806.

Rational basis review is any rational basis. It doesn't have to be the
reason that they were adopted. Law could be adopted for completely
unconstitutional reasons, by if there's a rational basis for it, even a
lawyer can come up with, then it survives constitutional scrutiny. We
have a constitutional system. The laws and actions of the State are
presumed to be constitutional, and the Plaintiff must allege enough to
overcome that presumption of constitutionality. The Complaint reads as
if that doesn’t exist, and Lake View 2007 never happened. R 808.

Arkansas code annotated 6-20-2305(b)(4) sets out what national

school lunch act funding can be used for. In there is before school

Abs 15



academic programs and after school academic programs including
transportation to and from the programs, pre-K programs, tutors,
teachers, aids, counselors, social workers, parent education, summer
programs, early intervention programs. R 809.

The funding is there for the programs. If the programs aren't
working, that's for the district to look at, that's for the district to decide
how best to utilize that money to fund its individual needs. That's why
we have local control in the system because the individual needs in the
Deer/Mt. Judea School District will be different from those in Hoxie or
Lake Village. So, local control is important for them to be able
to use the funding to address their local needs. R 809.

Mr. Fendley made the statement that the Legislature did nothing to
address adequacy. Well, if you look at 6-20-2305, you'll see the increase
in foundation funding from the '08-'09 to the '09-'10 school year, it goes
from $5,905.00 up to $6,123.00. That's a $818.00 per student increase

which equals the total amount for 456,000 students of $53,808,000.
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That's not small change. That's real money -- especially in the State in
Arkansas where half of every dollar that we all pay in taxes goes to fund
elementary and secondary education. Seventy-five cents out of every
dollar funds all education from pre-K to higher ed. So, a two percent
increase in educational funding is a significant amount of money. R
810.

There's flexibility in the matrix. That is we don't mandate the
specific items in the matrix. And, that was part of the system that was
established in 2003 that the Supreme Court approved in 2004, and again
in 2007. That flexibility allows the district to use the funds as needed to
address their individual needs. R 811.

If you look at the Lake View opinion on health insurance, they
clearly did not think that health insurance funding was directly tied to
adequacy. They said the increase that was given by the General
Assembly was a good thing, but it didn't help their adequacy arguments.

R 812.
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4. Statement by the Circuit Court
In Lake View there's a quote that says:

First, it is not this Court's role under our system of
government as created by the Arkansas Constitution and
under the fundamental principles of separation of powers, as
set out in Article 4, Section 2 of that document, to legislate,
to implement Legislation or serve as a watchdog agency
when there is no matter to be presently decided. This Court
has made it perfectly clear in Wells v. Purcell that the Judicial
Branch cannot arrogate itself to control of the Legislative
Branch. Our role is to hear appeals, decide cases where we
have original jurisdiction. . .. [R 820]

... Various parties and the dissent call upon this Court to
continue to monitor the General Assembly. But for how
long? Until the adjournment sine die of the 2005 General
Session? Until all legislative programs discuss this opinion
been fully funded? Until all facilities and equipment and
curricula deemed essential for the adequate education have
been made substantially equal. What has been set in motion
by the General Assembly and Executive Department will take
years and perhaps even a decade to fully implement. Again, it
is not this Court's constitutional role to monitor the General
Assembly on an ongoing basis or over an extended period of
time until the educational programs have all been completely
implemented or until the dictates of Lake View II] have been
totally realized. [R 821]

[Abstractor’s Note: The Circuit Court read from Lake View Sch. Dist.
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No. 25 v. Huckabee, 358 Ark. 137, 159-161, 189 S W.3d 1, 16-17

(2004)]

When I read that and all of this material, it put this in perspective
for me.

I really think that this case was decided by Lake View, and that this
is barred by res judicata. R 822.

I'm not going to address any of the other issues. I think that's
probably the issue that needs to be decided before we go on. And, maybe

we'll get it back someday. R 823.
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VI.

STATEMENT OF THE CASE

A. Introduction

Deer/Mt. Judea School District (“Deer/Mt. Judea™) operates two K-
12 school campuses (Deer and Mt. Judea) serving approximately 360
students in mountainous and sparsely populated Newton County. Add
3. Deer/Mt. Judea filed this suit on its own behalf and on behalf of its
students and taxpayers to enjoin State actions that violate state law and
the Arkansas Constitution article 14, section 1, and article 2, sections 2,
3 and 18. Add 3-4.

In its Complaint, Deer/Mt. Judea alleged that the State failed to
conduct adequacy studies in compliance with Ark. Code Ann. § 10-3-
2102 (“Act 57") in 2008 and 2010 and to make necessary adjustments to
maintain an education system in compliance with the Arkansas
Constitution article 14, section 1 and articles 2, 3 and 18. Add 43-109.

Deer/Mt. Judea named as defendants members of the executive and
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legislative branches of government empowered to create and fund the
State’s education system. Add 9-11. The Circuit Court (the Honorable
Chris Piazza presiding) dismissed Deer/Mt. Judea’s complaint finding it
was barred by the claim preclusion aspect of res judicata based on this
Court’s decision in Lake View Sch. Dist. No. 25 v. Huckabee, 370 Ark.
139, 257 S.W.3d 879 (2007)(*“Lake View 2007").
B. Education Funding Generally

The State’s system for funding education is based on the model
developed by Lawrence O. Picus & Associates (“Picus”) in 2003 and
was first implemented in the 2004-05 school year. Under the Picus
model, the State determines the components of an adequate education,
determines the per student cost of each component for a prototypical
school of 500 students, and then provides school districts a per student
amount designed to cover the cost of all components of an adequate
education. Arkansas calls the total per student amount paid to school

districts “foundation funding.” See Ark. Code Ann. § 6-20-2301 to-
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2307. Each school district receives the foundation funding amount
multiplied by the number of students it serves, known as average daily
membership (“ADM”). Foundation funding was set at $5,789 per
student for 2008-09 and $5,905 for 2009-10. Add 15.

Each biennium, Arkansas code annotated sections 10-3-2101 to-
2104 (hereinafter “Act 57") requires the House Education Committee
and the Senate Education Committee (hereinafter “Joint Committee™) to
reevaluate the components of an adequate education and to prepare an
adequacy report with recommendations for changes in the education
system. The Bureau of Legislative Research (“BLR”) prepares the
adequacy report for the Joint Committee. Based on the adequacy report,
the Joint Committee recommends a foundation funding amount using a
matrix. The matrix is made up of the individual components of an
adequate education. For example, for the 2008-09 school year, the
foundation funding amount of $5,789.00 per student was made up of the

following components of an adequate education:
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School Level Salaries and Benefits ................ $4,013.90

School Level Resources ............................ 524.60
Operations and Maintenance ........................ 581.00
Central Office .. ... ... . . 383.50
Transportation . ........ ... ... 286.00

TOTAL .. $5,789.00
Add 15-16.

In addition to foundation funding, all school districts receive
additional funding, known as “categorical funding.” There are four
types of categorical funding. First, school districts receive National
School Lunch (“NSL”) funds based on the percentage and number of
students who qualify for free or reduced price meals under the National
School Lunch Act. Second, school districts receive funding based on the
number of English-language learners (“ELL”). Third, school districts
receive funding for students who are placed in an alternative learning
environment (“ALE”). Professional development funding is the fourth
type of categorical funding. Add 16-17.

Local property taxes collected by school districts are required by

amendment 74 of the Arkansas Constitution to be remitted to the State
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for distribution according to law. The law requires foundation funding
to be distributed so that all school districts have at least the foundation
funding amount per student after taking into account property tax
revenue generated by 25 mills. Ark. Code Ann. § 6-20-2305(a)(1)(A).
Amendment 74 allows school districts to use revenue generated in
excess of the 25 mills for “enhanced curricula, facilities, and equipment
which are superior to what is deemed adequate by the State.” Lake View
Sch. Dist. No. 25 v. Huckabee, 358 Ark. 137,155,189 SW.3d 1, 13
(2004). Add 17.

In addition to foundation funding and categorical funding, the
State also provides school districts with funding for special needs, such

as growing or declining enrollment and geographic isolation. Add 17.
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VII.
ARGUMENT

Does the claim preclusion aspect of res judicata bar

Deer/Mt. Judea’s Complaint based on this Court’s

decision in Lake View Sch. Dist. No. 25 v. Huckabee, 370

Ark. 139, 257 S.W.3d 879 (2007)?
A. Standard of Review

This Court reviews de novo an order granting a motion to dismiss
based on the claim preclusion aspect of res judicata. Henry v.
Continental Cas. Co., 2011 Ark. 224, at 5; Baptist Health v. Murphy,
2010 Ark. 358, at 7. In so doing, the Court treats the facts alleged in the
complaint as true and views them in the light most favorable to the
plaintiff. All reasonable inferences must be resolved in favor of the
complaint, and the pleadings are to be liberally construed. Baptist
Health, supra. The Court does not look beyond the complaint in testing
the sufficiency of the complaint. Thomas v. Pierce, 87 Ark. App. 26, 28,

184 S.W.3d 489, 490 (2004).

While the State attached a number of exhibits to its motion to
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dismiss, the State made clear at oral argument that it did not want to
convert its motion to one for summary judgment. Abs 1. The Circuit
Court’s order does not reference the exhibits indicating that they were
not considered. Add 188. Compare Koch v. Adams, 2010 Ark. 131, at
4-5 (“The judge’s order of dismissal reads that his findings were
‘[bJased upon the pleadings, arguments of counsel, and other matters
and things before the court.”)(emphasis in original). The Circuit Court’s
statement of its intent to grant the motion at the conclusion of oral
argument further indicates that the Circuit Court did not consider the
State’s exhibits. Abs 18-19. Since they were not considered by the
Circuit Court, the State’s motion to dismiss exhibits have not been
included in Deer/Mt. Judea’s Addendum.
B. The Claim Preclusion Aspect of Res Judicata

The claim-preclusion aspect of res judicata bars re-litigation of a
subsequent suit when: (1) the first suit resulted in a final judgment on the

merits; (2) the first suit was based on proper jurisdiction; (3) the first suit
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was fully contested in good faith; (4) both suits involve the same claim
or cause of action; and (5) both suits involve the same parties or their
privies. Baptist Health, 2010 Ark. 358, at 7-8. Res judicata bars not
only the re-litigation of claims that were actually litigated in the first
suit, but also those that could have been litigated. Baptist Health, 2010
Ark. 358, at 8.

The claim preclusion aspect of res judicata does not apply in the
present case because Deer/Mt. Judea’s Complaint does not involve the
same claim or cause of action as the Lake View litigation. The Lake
View litigation concluded when the Court issued its mandate on May 31,
2007. Lake View 2007, 370 Ark. 139, 257 S.W.3d 879. Deer/Mt. Judea
Complaint is based entirely on events occurring after May 31, 2007. See
Section E, infra. Because the events giving rise to Deer/Mt. Judea’s
Complaint had not yet occurred, they could not possibly have been
litigated as a part of Lake View.

There are two types of “events” giving rise to Deer/Mt. Judea’s
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Complaint. First, there is the State’s failure to comply with Act 57 in
preparing the 2008 and 2010 adequacy reports. See Section E.1., infra.
Second, there is the State’s failure to make necessary adjustments based
on the findings and recommendations of the 2008 and 2010 adequacy
reports. See, e.g., Section E.2-4., infra. Neither type of claim could
possibly have been litigated in 2007.

The State argued below that the mere fact that the State prepared
and adopted documents called adequacy reports renders it immune from
liability. It made no adjustments, the State argued, because “we don’t
want to fix things that aren’t broken.” Abs 4; R 776. The State’s
argument fails because the State’s own adequacy reports show that the
work of providing every child in Arkansas a substantially equal
opportunity for an adequate education is far from complete and further
adjustments are necessary to maintain constitutional compliance.

C. Post-Lake View Educational Outcomes

First implemented in the 2004-05 school year, the Picus model was
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designed to double student achievement in the “medium term” with a
long term goal of 90 percent of students achieving proficiency. Add 32.
Because the State has failed to fully fund and implement the Picus
model, student achievement has not improved and remains dismal.
Arkansas’ educational outcomes show a continuing need for significant
changes in the way Arkansas educates its children. Add 32.

Every two years a sample of Arkansas 4th and 8th graders
participate in the National Assessment of Educational Progress
(“NAEP”), also known as “The Nations Report Card.” From 2003 to
2009, Arkansas reading scores showed no improvement while scores
have improved nationally; math scores have improved, but Arkansas
students failed to make-up any ground when compared to the nation as a
whole. Add 32. Based on the 2009 NAEP, only 29 percent of 4th
graders and 27 percent of 8th graders are proficient or above in reading,
and only 36 percent of 4th graders and 27 percent of 8th graders are

proficient or above in math. Arkansas ranked 41st in 4th and 8th grade
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reading and 8th grade math among the 52 jurisdictions tested; Arkansas
ranked 36th in 4th grade math. Add 32-33.

In 2009, NAEP for the first time released state-level data in reading
and math for 12th graders, and again, Arkansas students performed
poorly. Only 30 percent of Arkansas 12th graders scored proficient or
above in reading, and only 15 percent scored proficient in math (zero
percent were “advanced” in math). Add 33.

Arkansas students do much better on the state developed and
administered test known as the Benchmark Exam. While only 29
percent of 4th graders were proficient or above in reading on the 2009
NAEP, the State reported that 70 percent of 4th graders were proficient
or above in reading based on the Benchmark Exam — a 41 percent
discrepancy. Moreover, while NAEP 4th grade reading scores were
essentially unchanged from 2003 to 2009, Benchmark Exam scores
improved from 51 percent to 70 percent scoring proficient or above.

Add 33.
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The discrepancy in the performance of Arkansas children on the
NAEP compared to the Benchmark Exam calls into question the validity
and reliability of the Benchmark Exam. It suggests that improved
achievement claimed by the State based on the Benchmark Exam may be
illusory. State officials may be “gaming the system” so they can take
credit for improving test scores. According to one expert, the most
common way states game the system is excessive test preparation —
“teaching the test.” Add 33-34. This improves test scores on the test
taught but does not translate to other tests, such as NAEP, or
performance in real life. Add 34. Another way some states have
produced illusory improvement is by “lowering the bar” and making it
easier for students to score proficient or above on state exams. New
Y ork recently admitted to this, raised standards and saw improvements
on state tests disappear. Add 34.

Like Arkansas’ NAEP scores, other measures of the education

system show a continuing need for significant changes in the way
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Arkansas educates its children. According to the 2010 Adequacy

Report:

Average composite ACT scores were the essentially the same
in 2010 as they were in 2005 and remain below the national
average;

SAT reading scores were essentially the same from 2005 to
2009, while math scores have leveled off after a small
improvement in 2006;

The high school graduation rate has remained unchanged at
76 percent since 2003, with the exception of an unexplained
spike in 2006;

The college remediation rate (40 percent at colleges; almost
80 percent at universities) has remained unchanged since
2005;

The racial achievement gap remains large — 26 points; and,
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. Arkansas received a grade of “D” for student achievement in
the Education Week’s Quality Counts 2010 rankings. Add
34-35.

A review of the Quality Counts 2010 Arkansas report shows that
the state’s “D” in student achievement was an average of the following:
Status: “F”, Change: “C”, Equity: “C-". In other words, the 2010
status of student achievement in Arkansas is “failing.” Add 35.

It is true that Arkansas ranked 10th overall in the Quality Counts
2010 report. This was due to Arkansas scoring in the top 10 in
Standards, Assessments and Accountability (7th), the Teaching
Profession (2nd), and Transitions and Alignment (6th). Unfortunately
for Arkansas children, positive steps taken in these areas have not
resulted in improved achievement and are unlikely to do so. As stated
above, the current status of Arkansas K-12 achievement is failing, and

Arkansas ranks 46th in “Chance for Success.” Add 35.
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Arkansans continue to suffer the consequences of an inadequate
education system. According to the U.S. Census Bureau’s 2010
Statistical Abstract: State Rankings, only Mississippi has more people
living below poverty than Arkansas. Arkansas ranks 49th in persons 25
and older with at least a bachelor’s degree and 46th in per capita income.
Add 35.

Twenty-seven percent of Arkansas children live in poverty — the
second highest rate in the nation behind Mississippi. The 2010 Kids
Count report prepared by the Annie E. Casey Foundation ranked
Arkansas 48th overall in providing for the health and education of its
children — ahead of Mississippi and Louisiana. Add 36.

There is a strong link between poverty and educational attainment.
The poverty rate for people over age 25 with less than a high school
degree is nearly 30 percent, compared to a poverty rate of only 4 percent

for those with a college degree or higher. A person’s level of education
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attainment clearly matters in his or her ability to find and maintain
employment in jobs paying wages above the poverty line. Add 36.

D. Constitutional Compliance is an Ongoing Task Requiring
Constant Study, Review and Adjustment

This Court knew that when issued its mandate in 2007 that the
work of creating an equitable and adequate education system was
incomplete. It relied heavily on the Masters finding that “the General
Assembly [complied with Act 57] and understands now that the job for
an adequate education system is ‘continuous’ and that there has to be
‘continued vigilance’ for constitutionality to be maintained.” Lake View
2007,370 Ark. at 145,257 S.W.3d at 883. The Court concluded:

We hold that the General Assembly has now taken the
required and necessary legislative steps to assure that the
school children of this state are provided an adequate
education and a substantially equal educational opportunity.
A critical component of this undertaking has been the
comprehensive system for accounting and accountability,
which has been put in place to provide state oversight of
school-district expenditures. What is especially meaningful
to this court is the Masters' finding that the General
Assembly has expressly shown that constitutional
compliance in the field of education is an ongoing task
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requiring constant study, review, and adjustment. In this

court's view, Act 57 of the Second Extraordinary Session of

2003, requiring annual adequacy review by legislative

committees, and Act 108 of the Second Extraordinary

Session of 2003, establishing education as the State's first

funding priority, are the cornerstones for assuring future

compliance.

Lake View 2007, 370 Ark. at 145-46, 257 S.W.3d at 883 (emphasis
supplied).

Even though the 2008 and 2010 adequacy reports failed to comply
with Act 57, the reports do contain a significant amount of important
data on critical issues identified by Picus. That data demonstrated the
need for further “adjustments” in the areas of extra-help for struggling
students, Add 50-59; professional development for teachers, Add 59-68;
funding for small, remote schools, Add 68-81; transportation funding
and excessive transportation time, Add 82-95; the intrastate teacher
salary disparity, Add 95-105; teacher retirement and health insurance

funding, Add 105-07; and facilities, Add 107-09. In each of these areas,

the “event” giving rise to Deer/Mt. Judea’s Complaint is the State’s

Arg 12



failure to adjust following the 2008 and 2010 adequacy reports. Due to
space limitations, the discussion below will be limited to the State’s
failure to comply with Act 57 and the State’s failure to make adjustments
in the areas of extra-help for struggling students, professional
development for teachers and transportation funding.
E. The Events Giving Rise to Deer/Mt. Judea’s Complaint

1. Failure to Comply with Act 57

Deer/Mt. Judea alleged that the 2008 and 2010 adequacy reports
failed to comply with two key requirements of Act 57. Add 43-49.
First, Act 57 requires that each recommendation be accompanied by
proposed implementation schedules with timelines, specific steps,
agencies and persons responsible and resources needed. Ark. Code Ann.
§ 10-3-2104(b). Add 43. The 2008 and 2010 adequacy reports failed to
comply with this requirement. Add 45-46. As a result, the State
imposed a number of unfunded mandates on school districts. Add 46.

Second, Act 57 requires the Joint Committee to “[e]valuate the
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effectiveness of any program implemented by a school, a school district,
an education service cooperative, the Department of Education, or the
State Board of Education and recommend necessary changes.” Ark.
Code Ann. § 10-3-2102(a)(4). Add 44. The 2008 and 2010 adequacy
reports failed to comply with this requirement. Add 44.

Even so, the 2008 and 2010 adequacy reports recognized that
program evaluations are “essential.” Add 44. The 2008 Adequacy
Report stated, “It is essential to determine which of multiple
interventions used by schools (such as one-to-one tutoring versus a
professional development program) are providing results and which need
to be dropped or modified.” Add 44. The report further acknowledged
that the present practice of conducting “scholastic audits” provides “no
data on the effectiveness of interventions.” Add 44. The report
concluded that without program evaluations “it is not possible to
determine which strategies work and which do not.” Add 44-45.

Despite acknowledging the failure to evaluate programs as required by
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Act 57, the Joint Committee ignored the problem and made no
recommendations related to program evaluation. Add 45.
The 2010 Adequacy Report again noted that no program
evaluations were being done. Add 46. It stated:
[The Arkansas Department of Education (“ADE”)]
acknowledged that currently there are no systemic efforts in
place to assess the effectiveness of scholastic audits in
schools or school districts. ADE does not have the fiscal and
human resources to successfully evaluate the effectiveness of
all programs and interventions, but the department said it will
continue to publish status and gain results in the annual
performance reports, so that school performance can be
evaluated.
Add 46-47. In other words, programs are not being evaluated as
required by Act 57, and ADE has no plans to do so. Again, the Joint
Committee ignored the problem and made no recommendations related
to program evaluation. Add 47.

Obviously, the General Assembly’s failure to comply with Act 57

in preparing the 2008 and 2010 adequacy reports could not have been
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litigated as a part of Lake View. Both reports were completed after the
Lake View litigation ended on May 31, 2007. Add 48.

The Court has made clear that compliance with Act 57 is essential
to maintaining a constitutional education system. Lake View 2007, 370
Ark. at 146,257 S.W.3d at 883. The Court recalled its mandate in 2005
based, in part, on the General Assembly’s failure to comply with Act 57.
It stated that compliance with Act 57 is the “linchpin for achieving
adequacy in public education . ...” Lake View Sch. Dist. No. 25 v.
Huckabee, 364 Ark. 398,411,220 S.W.3d 645, 654 (2005)(“Lake View
2005"). The Court explained:

Without a continual assessment of what constitutes an

adequate education, without accounting and accountability by

the school districts, without an examination of school district

expenditures by the House and Senate Interim Committees,

and without reports to the Speaker of the House and the

President of the Senate by September 1 before each regular

session, the General Assembly is “flying blind” with respect

to determining what is an adequate foundation-funding level.

Lake View 2005, 364 Ark. at 412,220 S.W.3d at 654-55.
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The Joint Committee’s failure to comply with Act 57 means the
General Assembly was “flying blind” in 2009 and 201 1when
determining what was an adequate foundation funding level. Id. The
failure to identify “resources needed” to implement legislative
enactments resulted in unfunded mandates on school districts. Add 46.
The failure to evaluate programs made it impossible for the State to
“determine which strategies work and which do not” so that school
districts could be held accountable. Add 45-46. These failures mean
“the General Assembly could not make an informed decision” as to an
adequate foundation funding level. /d.

The State’s conscious decision nof to evaluate programs represents
the State’s latest effort to defer to “local control” of school district
expenditures and a new constitutional violation. See Lake View Sch.
Dist. No. 25 v. Huckabee, 351 Ark. 31,79,91 SSW.3d 472, 500

(2003)(“Lake View 2003")(“Deference to local control is not an option
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for the State when inequality prevails, and deference [to local control]
has not been an option since the DuPree decision.”).

2. Extra Help for Struggling Students

Arkansas cannot improve achievement overall without an effective
strategy for helping struggling students. Picus first outlined its model
for doubling student achievement in a report dated September 1, 2003
and entitled, “An Evidence-Based Approach to School Finance
Adequacy in Arkansas.” (“2003 Picus Report”). Picus advised the State
that “[e]very school should have a powerful and effective strategy for
struggling students, i.c., students who must work harder and need more
time to achieve proficiency levels.” (emphasis in original). “The most
powerful and effective strategy is individual one-to-one tutoring
provided by licensed teachers,” Picus reported, citing educational
research. Picus recommended funding for fully licensed teacher-tutors

with the number of teacher-tutors determined by the number of NSL
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students at a school. Picus recommended one teacher-tutor for every
100 NSL students at a school. Add 50-51.

After the Arkansas Supreme Court recalled its Lake View mandate
in 2005, the State retained Picus to “recalibrate” the school-funding
system. On August 30, 2006, Picus submitted to the Joint Committee a
report entitled, “Recalibrating the Arkansas School Funding Structure,”
(“2006 Picus Recalibration Report”). Add 51. As in 2003, the 2006
Picus Recalibration Report recommended one-on-one teacher-tutoring
for struggling students.

The Picus model intended that NSL funds be used for teacher-
tutors. To prevent school districts from using NSL funds for other
purposes, Picus recommended that:

[T]he state program regulations and state law (Act 2283) for

NSL funds be rewritten to allow districts to use the funds

only for tutors, because tutoring is the most effective extra

help strategy. Current law and regulations allow districts to

essentially use NSL funds for any programmatic intervention;
we recommend that the state be more restrictive.
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Add 54-55 (emphasis in original). Deferring to local control, the State
rejected this recommendation and has never required school districts to
use NSL funds for teacher-tutors. Add 55.

The 2008 and 2010 adequacy reports revealed that school districts
are not using NSL funds for one-on-one teacher-tutoring. The 2008
Adequacy Report indicated that school districts used only 3.1 percent of
their NSL funds for tutoring. Add 55. The 2010 Adequacy Report
noted that NLS funds were intended to provide additional learning time
“through tutoring, extended day, and summer programs.” Add 56.
However, a survey of school districts showed that “[m]ost districts
allocate NSLA funding to both district-wide programs and individual
schools. The majority of districts said they target NSLA funding to
certain grade levels for additional support and provide different NSLA
programs to different schools to target specific academic needs.” Add

56.
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Therefore, Picus identified a proven model for helping struggling
students and allocated NSL funds so that school districts could
implement that model. School districts have rejected the Picus model
and are implementing other programs to help struggling students, but
because the State is not evaluating those programs, it cannot hold school
districts accountable if the programs fail. This is exactly what Act 57
was intended to prevent. The State is again deferring to local school
districts and abdicating its ultimate responsibility to provide every child
in this state a substantially equal opportunity to an adequate education.
Lake View 2003, 351 Ark. at 78-79, 91 S.W.3d at 500 (“It is the State’s
responsibility to provide an equal education to its school children and, as
we said in Dupree, ‘[1]f local government fails, the state government
must compel it to act.’”).

3. Professional Development for Teachers

The State is to be commended for raising teacher salaries, but

paying the same teachers more money to do the same thing has not
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improved student achievement. Improving teacher quality is a necessary
prerequisite to improving student achievement in Arkansas. The 2003
Picus Report explained:

Indeed, improving teacher effectiveness through high quality
professional development is arguably as important as all of
the other resource strategies identified; better instruction is
the key aspect of the education system that will improve
student learning (Rowan, Correnti & Miller, 2002; Sanders &
Horn, 1994; Sanders & Rivers, 1996; Webster, Mendro,
Orsak & Weerasinghe, 1998).

Moreover, all the resources recommended in this report need
to be transformed into high quality instruction in order to
transform them into increases in student learning (Cohen,
Raudenbusch & Ball, 2002). And effective professional
development is the primary way those resources get
transformed into effective and productive instructional
practices.

Add 59-60. Citing education research, Picus identified six structural
features of an effective professional development system:

1) The form of the activity — that is, whether the activity is
organized as a study group, teacher network, mentoring
collaborative, committee or curriculum development group. The
above research suggests that effective professional development
should be school-based, job-embedded and focused on the
curriculum taught rather than a one-day workshop.
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2) The duration of the activity, including the total number of
contact hours that participants are expected to spend in the activity,
as well as the span of time over which the activity takes place. The
above research has shown the importance of continuous, ongoing,
long-term professional development that totals a substantial
number of hours each year, at least 100 hours and closer to 200
hours.

3) The degree to which the activity emphasizes the collective
participation of teachers from the same school, department, or
grade level. The above research suggests that effective professional
development should be organized around groups of teachers from a
school that over time includes the entire faculty (e.g., Garet,
Birman, Porter, Desimone & Herman, 1999).

4) The degree to which the activity has a content focus — that is,
the degree to which the activity is focused on improving and
deepening teachers’ content knowledge as well as how students
learn that content. The above research concludes that teachers need
to know well the content they teach, need to know common student
miscues or problems students typically have learning that content,
and effective instructional strategies linking the two (Bransford,
Brown & Cocking, 1999; Kennedy, 1998).

5) The extent to which the activity offers opportunities for active
learning, such as opportunities for teachers to become engaged in
the meaningful analysis of teaching and learning; for example, by
scoring student work or developing and “perfecting” a standards-
based curriculum unit. The above research has shown that
professional development is most effective when it includes
opportunities for teachers to work directly on incorporating the
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new techniques into their instructional practice (e.g., Joyce &
Showers, 2002).

6) The degree to which the activity promotes coherence in
teachers’ professional development, by aligning professional
development to other key parts of the education system such as
student content and performance standards, teacher evaluation,
school and district goals, and the development of a professional
community. The above research supports tying professional
development to a comprehensive, inter-related change process
focused on improving student learning.

Add 60-61 (emphasis in original).

The 2008 and 2010 Adequacy Reports documented the lack of an
effective professional development system. Add 62-68. For example, a
survey of teachers who quit the teaching profession revealed that 15
percent reported “irrelevant professional development™” as their reason
for leaving. Add 63. Teachers continue to waste time in irrelevant
workshops just to get the required 60 hours annually — much less than
the 100 to 200 hours recommended by Picus. Add 66.

The professional development system in Arkansas lacks the

structural features of an effective professional development as described
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by Picus. It is not collaborative, not content-focused, does not involve
active learning and is not aligned with “other key parts of the education
system such as student content and performance standards, teacher
evaluation, school and district goals, and the development of a
professional community.” Add 66. Even so, the 2008 and 2010
adequacy reports made no recommendations for improving professional
development. Add 66.

4. Transportation Funding and Excessive
Transportation Time

Student transportation is a necessary component of an adequate
education system, Add 85, but the State’s current system of funding
student transportation has no rational basis. The foundation funding
matrix includes a per student amount for student transportation --
$286.00 per student in 2008-09. This means all school districts receive
the same amount of transportation funding per student, irrespective of
their actual transportation costs. Both the 2008 and 2010 adequacy

report documented school districts’ widely varying transportation costs.
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Add 84-85. The 2010 report noted, “The difference in matrix
expenditures for transportation now ranges from a low of $74.78 (one
outlier district excluded) to a high of $842.12 per pupil.” Add 85.

The $286.00 per student in transportation funding included in
foundation funding was school districts’ average 2007-08 actual
transportation cost increased for inflation. Add 83. The use of a fixed
per student amount was intended to be temporary while the State
developed a standards-based transportation funding formula that would
approximate school districts’ actual transportation cost. Add 83-84.
The 2010 Adequacy Report indicated that BLR had developed a
standards-based transportation funding formula based on route miles, but
the General Assembly rejected BLR’s formula and continues to fund
transportation based on a fixed, per student amount. Add 86. For 2010-
11, the transportation funding included in the foundation funding matrix
($297.50 per student) will not even cover an average district’s

transportation cost ($385.00 per student according to BLR). Add 87.
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Even if the General Assembly adopted BLR’s standards-based
funding formula, a rational system of transportation funding must also
include a definition of excessive transportation time, or stated another
way, the maximum amount of time a child may spend on a bus. In rural
areas, the number of buses and bus drivers needed depends on the
number of bus routes, and the number of bus routes depends on how
long children may be on a bus. All other things being equal, if a school
district needs five routes to get all students to school within 90 minutes
one-way, it would need 10 routes to get all students to school within 45
minutes one-way. Therefore, to determine the amount of transportation
funding school districts need, the State must establish a maximum
transportation time. Add 87.

The State has recognized the problem of excessive transportation
time, but it has lacked the political will to address the problem. Act
1452 of 2005, directed ADE to “conduct a study of isolated schools to

determine the most efficient method of providing opportunities for an
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adequate and substantially equal education for students without
excessive transportation time.” See Act 1452 of 2005, § 2, then codified
as Ark. Code Ann. § 6-20-605. Despite this express directive, ADE
refused to define excessive transportation time. Add 88. In 2007, the
General Assembly repealed Ark. Code Ann. § 6-20-605, (Act 1573 of
2007, § 60), but adopted Act 1604 of 2007 requiring BLR and the
Division of Public School Academic Facilities and Transportation to:

[Clonduct a study of the transportation of public school
students by public school districts in the state with an
emphasis on public school districts resulting from
consolidation or annexation, isolated school districts, and
public school districts with declining enrollment to assess
whether the time and cost of public school district
transportation for students enrolled in those public school
districts can or should be minimized. Ark. Code Ann. § 6-
19-123(a) (Repl. 2009). BLR was to report its findings by
October 1, 2008.

Add 89. In October of 2008, BLR presented to the Joint Committee a

standards-based formula based on route miles, but it was not adopted by

the General Assembly. Add 90.
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While Act 1604 of 2007 directed BLR to study how transportation
time “can or should be minimized,” Act 1604 of 2007, § 60, BLR did not
address the question. In Arkansas, excessive transportation time may be
defined as the amount of transportation time that will deny a student a
substantially equal opportunity for an adequate education. Both
common sense and scientific research tell us that excessively long bus
rides have a negative impact on student achievement. The only
scientific study of issue found that 4th and 8th graders suffered a two
percent decrease in achievement for every one hour spent on a bus. Add
90. It is not uncommon for children living in rural Arkansas to spend
three hours a day on a bus. Add 90. That translates into a six percent
reduction in achievement.

In 2006 Picus was commissioned to conduct a study of student
transportation, but the study was never completed. A “working draft”
noted that experts recommended no more than 30 minutes on a bus one-

way. Add 91. In the Pulaski County interdistrict desegregation case,
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the State agreed to and the Court of Appeals for the Eighth Circuit
approved a 45 minute one-way transportation time limit. Little Rock
Sch. Dist. v. Pulaski County Special Sch. Dist., 921 F.2d 1371, 1377-78
(8th Cir. 1990). Add 91. Given this 22 year-old agreement, the State
should be estopped from arguing that longer transportation times are not
excessive. The State has no rational basis for imposing longer
transportation times on rural children and equity requires that the State
establish a 45 minute one-way transportation time limit for all school
children in Arkansas.
CONCLUSION

For the reasons set forth above, the Circuit Court’s order should be

reversed and the case should be remanded for a full trial on the merits of

Deer/Mt. Judea’s Complaint.
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OF THE HOUSE OF REPRESENTATIVES DEFENDANT
PAUL BOOKOUT, INDIVIDUALLY AND
IN HIS OFFICIAL CAPACITY AS PRESIDENT
PRO TEMPORE OF THE SENATE DEFENDANT
COMPLAINT
Plaintiff Deer/Mt. Judea School District for its Complaint states:
Plaintiff -

1. Plaintiff Deer/Mt, Judea School District (“Deér/Mt. Judea™) is a body
corporate that may sue in its own name. Ark. Code Ann. § 6-13-102(a). Tt
operates two K-12 schools (Deer and Mt. Judea) serving approximately 360
students. The Deer and Mt. Judea schools are remote and necessary. They are
located in mouptainous and sparsely populated Newton County, Arkansas. Tﬁey'
are necessary because, if the Deer and Mt. Judea schools are closed, their students
will be denied a substantially equal opportimity for an adequate education due to
excessive transportation time. The State of Arkansas must keep the Deer and Mt.
Judea campuses open to comply with the Constitution of Arkansas, Article 14, § 1,
and Article 2, §§ 2, 3 and 18, and provide all Arkansas school children a
substantially equal opportunity for an adequate education.

2. Deer/Mt. Judea brings this suit on its own behalf and on behalf of its
students and taxpayers to enjoin State actions that violate state law and thc_‘ -

Constitution of Arkansas, Article 14, § 1, and Article 2, §§ 2, 3 and 718, and that
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will inevitably result in the closure of the Deer and Mt. Judea schools. The State
has violated étate law and the Constitution of Arkansas by failing to provide smali,
remote schools adequate funding and by closing small, remote schools without
considering whether their students will be denied a substantially equal opportunity
for an adequate education due to excessive transportation fime.

3. The State has violated state law by failing to co@iy with Act 57 of
the Second Extraordinary Session of 2003, The Arkansas Supreme Court has
stated that “the linchpin for achieving adequacy in public education is the General
Assembly's compliance with Act 57 of the Second Extraordinary Session of 2003.”

. Lake View v. Huckabee, 364 Ark. 398, 411-12, 220 §.W.3d 645, 654-55 (2005). -
Act 37 requires thé State to evaluate “whether a substantially equal opportunity for
an adequate education is being afforded to Arkansas students.” Lake View v.
'Huckabee, 370 Ark. 139, 145,257 S.W.3d 879, 883 (2007). The State has not
complied with Act 57 since the Arkansas Sui)reme Court issued its Lake View
mandate in 2007. Id 370 Mk. at 146, 257 S.W.Sd at 883. The State knows that
'small, remote schools are underfunded, but rather than providing them the
additional funding they need, the State has aggressively sought to close them
without considering whether their students will be denied a substantially equal

opportunity for an adequate education due to excessive transportation time.
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4. Inissuing its mandate in Lake View, the Arkansas Supreme Court
. stated that complying with Act 57 and “establishing education as the State’s first

funding priority[] are the cornerstones for assuring future compliance.” 7d. 370
Ark. at 146, 257 S.W.3d at 883, Establishing education as the state’s first funding
priority means that the state cannot fund education as some percentage of the
State’s'overall budget. Education funding must be based on what is needed to
provide all Arkansas children a substantially equal oppertunity for an adequaté
education. Lake View V, 364 Ark. at 413, 220 8.W.3d at 655-56. Since the
Arkansas Supreme Court issued its Lake View mandate, the State has funded
education “based upon what funds were available - not by what was needed.” Lake
View ¥V, 364 Ark. at 413, 220 S.W.3d at 655-56. The Act 57 adequacy review
process has resulted in reports cleariy identifying problems of constitutional
significance, but the State has ignored the problems. Rather than a meaningful
review of Arkansas’ education system, the Act 57 adequacy review process has
devolved into little more than an effort to justify the smallest possible cost-of-
Hving adjustment (“COLA”) to the existing school-funding formula.

5. While the State has been “flying blind” in funding education,
Arkansas children continue to fail. Arkansas received a grade of “F” for current
student achievement in Education Week’s Quality Counts 2010. In 2009, less than

one-third of Arkansas 4™ and 8% graders scored proficient or above in reading and
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math on National Assessment of Educational Progress (“NAEP), also known as
“The Nations Repost Card,” Arkansas 12 graders did even worse with only 15
percent proficient or above in math and 30 percent proficient or above in reading.
As this wonld suggest, Arkansas has seen no increase in scores on college entrance
exams, and, almost 88 percent of students enrolling in Arkansas public universities
are required to take one or more remedial courses,

6.  The education system in Arkansas is underfunded, inequitable and

. inadequate. If nothing changes, Deer/Mt. Judea will be closed even though it is

necessary for the State to provide all Arkansas school children an equitable and
adequate education. Accordingly, Deer/Mt. Judea secks declaratory and
prospective injunctive relief directing the State to comply with the Constitution of
Arkansas and Act 57; directing the State to fund and implement an education
system reasonably designed to provide all Arkansas school children a substantially
eqﬁal opportunity for an adequate education; and to enjoin the State from closing
small, remo_t%: schools until these constitutional violations have been remedied.
Standing

7. Deer/Mt. Judea has standing pursnant to Article 16, § 13 of the
Constitution of Arkansas to prevent the expenditure of State tax dollars
appropriated pursuant to an unconstitutional funding system. This is a public-

funds illegal exaction case. Deer/Mt. Judea contends that public funds generated
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from tax dolars are being misapplied or illegally spent. Citizens have standing to

bring public-funds cases because they have a vested interest in ensuring that the tax

money they have contributed to the state treasury is lawfully spent. An illegal-
exaction suit under Article 16, §13 is, by its nature, a class action as a matter of
law.
8. Article 16, Section 13 of the Constitution of Arkansas provides:
Any citizen of any county, city or town may institute suit
in behalf of himself and all others interested, to protect
the inhabitants thereof against the enforcement of any
illegal exactions whatever.
9.  Deer/Mt. Judea as a body corporate is a “citizen” as used in Article
16, § 13 of the Constitution of Arkansas. See MeCarroll v. Gregory-Robinson-
Speas, Inc., 198 Ark. 235, 129 S.W.2d 254 (1939).
10. Deer/Mt, Judea is “interested” as used in Article 16, § 13 of the
Constitution of Arkansas. As an Arkansas school disirict, Deer/Mt. Judéa is

charged with providing its students a substantially equal opportunity for an

adequate education as required by the Constitution of Arkansas, Article 14, §1,

and Article 2, §§ 2, 3.and 18, Deer/Mt. Judea also levies an ad valorem property

tax and is required by Amendment 74 of the Constitution of Arkansas to remit a
portion of its ad valorem property tax revenue to the State Treasurer for

distribution by the State to school districts as provided by law.

. Page 70f112

Add 7

000007




11.  Deer/Mt. Judea also has standing to bring this suit pursuant to the

Arkansas Declaratory Judgment Act, Ark. Code Ann. §§ 16-111-101 to 111.

- There exists a justiciable controversy between Deer/Mt. Judea and the State as to
whether the current education system complies with the Constitution of Arkansas,
Article 14, § 1, and Article 2, §§ 2, 3 and 18. The interests of Deer/Mt. Judea and
the State are adverse. Deer/Mt. Judea has a legally protectable interest in ensuring
that the Arkansas education system complies with the constitution, The issue of
whether the current education system complies with the constitution is ripe for
judicial resolution.

12.  Finally, Deer/Mt. Judea also has standing to bring this suit pursuant to
the Arkansas Civil Rights Act of 1993, Ark. Code Ann. §§ 16-123-101 to 108.
The Arkansas Civil Rights Act provides; '

Every person who, under color of any statute, ordinance, regulation,

custom, or usage of this state or any of its political subdivisions

subjects, or caused to be subjected, any person within the jurisdiction

thereof to the deprivation of any rights, privileges, or immunities

secured by the Arkansas Constitution shali be liable to the party

injured in an action in circuit court for legal and equitable relief or

other proper redress. '
Ark. Code Ann. § 16-123-105{a). Deer/Mt. Judea is a “person” for purposes of the
Arkansas Civil Rights Act. See McCarroll v. Gregory-Robinson-Speas, Inc., 198

Ark. 235, 129 S.W.2d 254 (1939). The individual defendants, acting under color

of law, are depriving Deer/Mt. Judea students of a substantially equal opportunity
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for an adequate education as required by the Constitution of Arkansas, Article 14,
§ 1, and Article 2, §§ 2,3 and 18.
Defendants

13. Defendants are State officials with responsibility for creating and
implementing a constitutional education system. The General Assembly passes
bills that become law upon signature of the Governor and that create and fund the
State’s education systen. The Commissioner of Education, the State Board of
Education and the Comumission for Public School Academic Facilities and
Transportation exercise authority over the education system delegated to them by
law. These State officials have violated Arkansas law and created and
implemented an unconstitutional education system. This Court must exercise
authority over each and all of them to ensure the State’s compliance with the
constitution, See Lake View Sch. Dist. v. Huckabee, 351 Ark, 31, 54,91 SW.3d
472, 484 (2002)(“This court's refusal to review school funding under our state
constitution would be a complete abrogation of our jﬁdicial msponsibiﬁty and
- would work a severe disservice to the people of this state. We refuse to close our
eyes or tumm a deaf ear to claims of a dereliction of duty in the field of educaﬁoﬂ.
As Justice Hugo Black once sagely advised:- ‘[TThe judiciary was made
independent because it has ... the primary responsibility'and duty of giving force

and effect to constitutional liberties and limitations upon the executive and
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legislative branches.” Hugo L. Black, The Bill of Rights, 35 N.Y.U. L. Rev. 865,
870 (1960)."). |

14. Defendant Mike Beebe is the Governor of the State of Arkansas.

15. Defendant Mark Darr is the Lieutenant Governor and serves as
President of the Senate and may vote therein in case of a tie vote. The powers of _
Governor devolve to the Licutenant Governor when the Governor is absent from
the state or o_thérwise unable to discharge the powers and duties of Governor.

16. Defendant Dr. Tom W, Kimbrell is the Commissioner of Education
for the State of Arkansas and the person responsible for the disbursemeut- of tax
dollars appropriated under the current school-funding system. Heisalso a
member of the Commission for Mk@sas Public School Academic Facilities and
Transportation.

17. The State Board of Education (“State Board”) is an entity created by
statute and empowered with the general supervision of public schools in Arkansas.
See Ark. Code Ann. § 6-11-105(a). Dr. Naccaman Williams is the Chalrman of
the State Board. Sherry Burrow, Jim Cooper, Brenda Gullett, Samuel Ledbetter,
Alice Williams Mailony, Dr, Ben Mays, Toyce Newton and Vicki Saviers are
current members of the State Board.

| 18.  The Commission for Arkansas Public School Academic Facilities and

Transportation (“Commission”) is an entity created bjr statute and responsible for
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promulgating rales and regulationé for sghool transportation that promote and
provide a safe, efficient, and economical system of pupil transportation. Ark, Code
Ann. § 6-19-101 (Supp. 2010). The Commission has three members: the Director
of the Department of Finance and Administration, the Commissioner of Education
and the President of the Arkansas Development Finance Authority. Ark. Code
Ann. § 6-21-114 (Supp. 2010). Defendant Richard Weiss is the Director of the
Department of Finance and Administration. Defendant Mac Dodson is the
President of the Arkansas Development Finance Authority.

19.  Defendant Robert Moore is the Speaker of the House of

‘Representatives for the 88" General Assembly.

20.  Defendant Paul Bookout is the Presidcnt.Pm Tempore of the Senate
for the 88® General Assembly. o

21.  The Attorney General for the State of Arkansas is also entitled to be
heard in this matter and will be duly served. See Ark. Code Ann, § 16-111-106(b).

Jurisdiction and Venue

22, This Court has jurisdiction pursuanf to the Constitution of Arkansas,
Amendment 80, § 6; Ark Code Ann. §§ 16-13-201(a); the Arkansas Civil Rights
Act of 1993, Ark. Code A, §16-123;105(a); and the Arkansas Declaratory

Judgment Act, Ark. Code Ann. § 16-111-103(a).
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23.  Pulaski County is the proper venue for this action. See Ark. Code

Amn. §§ 16-60-102(2) and 103(4).
Sovereign Immunity

24. The Constitution of Arkansas, Article 5, § 20, provides, “The State of
Arkansas shall never be made defendant in any of her courts.” When a state
official is sued in his or her official capacity, it is a suit against the State. |

25. The Constitution of Arkansas, Article 16, § 13, overrides Article 5, §
20 and allows illegal exaction suits against state officials. Streight v. Ragland, 280 .
Ark. 206,209-10n. 7, 655 S.W.2d 459, 461 n. 7 (1983). Accordingly, Deer/Mt.
Judea’s public funds illegal exaction suit is brought against the defendant state
officials in their official capacities.

. 26. The Arlcansas Supreme Court has also recognized exceptions to
sovereign immunity granted by Article 5, § 20. In Arkansas Tech University v. |
Link, 341 Ark. 495, 503, 17 S.W.3d 809, 814 (2000), the Arkansas Supreme Court
stated:

| One of those exceptions is that equity has jurisdiction to
enjoin or restrain State officials or agencies from acts
which are ultra vires, in bad faith, or arbitrary and
capricious. [citations omitted].
A suit againsf a state official to.prevent him or her from acting ulira vires is treated

as a suit against the state official personally and not as a suit against the State.

Grine v, Bd. of Trustees, 338 Ask. 791, 797, 2 S.W.3d 54, 58 (1999). Deer/Mt.
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. Judea brings this suit to prevent the defendant state officials from acting ultra vires
by creating and implementing an education system in violation of Act 57 and the
Constitution of Arkansas, Article 14, § 1, Vand Article 2, §§ 2, 3 and 18. Because
such a suit is treated as one against the state official personally, the defendant state
officials are also sued in their individual capacities.

Qualified Immunity

27.  State officials have qualified immunity from suits for damages under
Ark. Code Ann. § 19-10-305(a) which provides:
Officers and employees of the State of Arkansas are
immune from liability and suit, except to the extent that
they may be covered by liability insurance, for damages

for acts or omissions, other than malicieus acts or
omissions, occurring within the course and scope of their -

employment.

This statute does not apply to this case because Dee,.r/l\:r[t. ._Tudea does not seek
damages. Deer/Mt. Judea seeks only declaratory and prospective injunctive relief.

28. The defendant state officials are not entitled to common law qualified
immunity as a defense to Deer/Mt. Judea’s claim under the Arkansas Civil Righis
Act, Ark. Code Ann. § 16-123-105(a). Deer/Mt. Judea’s studenis have a clearly
established constitutional right to an equitable and adequate education system.
DuPreev. Alma S(:h. Dist. No. 30, 279 Ark. 340, 651 S.W.2d 90 (1983). As
discussed in more detail below, the current education system bears no rational

relationship to the educational needs of Deer/Mt. Judea’s students, and therefore,
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I

fails to provide all Arkansas school children an equitable and adequate education.

No reasonable state official could conclude thaf the current education system

complics with the Constitution of Arkansas, Article 2, §§ 2, 3 and 8 and Article 14,

§ 1.

Consfitutional Provigions at Issue
29.  The Constitution of Arkansas, Article 2, §§ 2,3 and 18:
§ 2. Freedom and Independence.

All men are created equally free and independent, and have
certain inherent and inalienable rights, amongst which are those of

enjoying and defending life and liberty; of acquiring, possessing and-

protecting property and reputation, and of pursuing their own
happiness. To secure these rights governments are instituted among
men, deriving their just powers from the consent of the governed.

§ 3. Equality Before the i,aw.

The equality of all persons before the law is récognized, and
shall ever remain inviolate; nor shall any citizen be deprived of any
right, privilege or immmmity, nor exempted from any burden or duty,
on account of race, color or previous condition.

§ 18. Privileges and Fmmunities — Equality.

The General Assembly shall not grant to any citizen or class of
citizens privileges or immunities which upon the same terms shatl not

equally belong te all citizens.
X. The Constitution of Arkansas, Article 14, § 1‘:

§ 1. Free School System.

Intelligence and virtue being the safeguards of liberty and the -
bulwark of a free and good government, the State shall ever maintain
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a general, suitable and efficient system of free public schools and shall
adopt all snitable means to secure to the people of Arkansas the
advantages and opportunities of education. The specific intention of
this amendment is to authorize that in addition to existing
constitutional and statutory provisions the General Assembly and/or
public school districts may spend public funds for the education of
persons over twenty-one (21) years of age and under six (6) years of
age, as may be provided by law, and no other interpretation shall be
given to it. '

School-Funding Generally

30. The State’s system for funding education is based on the model
developed by Lawrence O. Picus & Associates (“Picus™) in 2003 and was first
implemented in the 2004-05 school year. Under the Picus model, the State
determines the components of an adequate.cducation, determines the per student
cost of each component for a prototypical school of 500 students, and then
provides school districts a per student amount designed to covér the cost of ali
components of an adequate education. Arkansas calis the total per student amount _
paid to school districts “foundation funding.” See Ark. Code Ann. § 6—20—23b1, et
seg. Bach school district receives the foundation funding amount multiplied by the
number of students it serves, known as average daily membership (“ADM™).
Foundation funding was set at $5,789 per student for 2008-09 and $5,905 for 2009-
Al(}. |

31.  Each biennium, Act 57 requires the House Education Committee and

the Senate Education Committee (hereinafter referred to as the “Joint Committee™) .
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to reevaluate the components of an adequate education and to prepare an adequacy

report with recommendations for changes in the school-funding system. See Ark.

Code Ann. § 10-3-2101 to 2104. The Bureau of Legislative Research (“BLR") -

prepares the adequacy report for the Joint Commitiee. Based én the adequacy

report, the Joint Committee recommends a foundation funding amount using a

matrix. The matrix is made up of the individual components of an adequate

education. For example, for the 2008-09 school year, the foundation funding

amount of $5,789.00 per student was made up of the following components of an

adegnate education:

Matrix Calculation
(per student amounts) 2008-2009

School Level Salaries and Renefits $4,013.90

School Level Resources 7 524.60

Operations and Maintenance 581.00

Central Office 38350

Transportation 286.00
TOTAL $5,789.00

32. In addition to foundation funding, all school districts receive

additional funding, known as “categorical funding.” There are four types of
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categorical funding. First, school districts receive National School Lunch (“NSL")
funds based on the percentage and number of students who qualify for free or
reduced price meals under the National School Eunch Act (“NSLA”). Second,
school districts receive funding based on the number of English-language learners
(“ELL™). Third, school districts receive funding for students who are placed inan
altenative learning environment (“ALE”). Professional development fimding is
the fourth type of categorical funding.

33. Local property taxes collected by school districts are required by -
Amendment 74 to the Constitution of Arkansas to be remitted to the State for
distribution according to law. The law requires foundation funding to be
distributed so that all school districts have at least the fou_ndaﬁ_on funding amm'mt
per student after taking into account property tax revenue generated by 25 mills.
Ark. Code Ann. § 6-20-2305(a){(1)(A). Amendment 74 allows schooi districts to
use revenue generated in excess of the 25 mills for “enhanced curricula, facilities,
and equipment which are superior to what is deemed adequate by the State.” Lake
View IV, 358 Ark. at 155, 189 S.W.3d at 13.

34, In addition to foundation funding and categorical funding, the State
also provides schoolrdistricts with funding for special needs, such as growing or

declining enroliment and geographic isolation.
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Arkansas School-Funding Decisions

35,  PDuPreev. Alma School District No. 30. In DuPree v. Alme Sch. Dist.

No. 30, 279 Ark. 340, 651 5.W.2d 90 (1983), eleven school districts challenged the
school-funding system based on the equality provisions (Article 2, §§ 2, 3 and 18)
and the education article (Article 14, § 1) of the Arkansas Constitution, The school
districts contended that the school-funding s;ystem resulted m a “great disparity” in
funds available to school distric.ts and that the funding received by school districts
was “unrelated to the educational needs of any given district.” DuPree, 279 Ark.
at 342, 651 S.W.2d at 91. The trial court ruled in favor of the school districts, and

‘the Arkansas Supreme Court affirmed. buPree, 279 Ark. at 343,651 S.W.2d at
91.

36. In affirming, the Arkansas Supreme Court noted that it was
“undisputed™ that “there are sharp disparities among school districts in the
expenditures per pupil and the educational opportunities available as reflected by
staff, class si.ie, curriculum, remedial sewiceé, facilities, materials and equipment.”
DuPree, 279 Ark. at 344, 651 S.W.2d at 92. The question was whether ;chese '
disparities violated the equality provisions (Arﬁcle 2, §§ 2, 3 and 18) and the
education article (Article 14, § 1) of the Arkansas Constitution. The Arkansas
Supreme Court held they did and explained:

We can find no legitimate state purpose to support the system. It bears
no rational relationship to the educational needs of the individual
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districts, rather it is determined primarily by the tax base of each
district, The trial court found the educational opportunity of the
children in this state should not be controlied by the fortuitous
circumstance of residence, and we concur in that view, Such a
system only promotes greater opportunities for the advantaged whale -
diminishing the opportunities for the disadvantaged.

DuPree, 279 Ark. at 345, 651 S.W.2d at 93 (emphasis supplied). Thus, a school-
funding system that “bears no rational relationship to the educational needs of the
individual districts” violates the Arkansas Constitution’s mandates of equality and
of a general, suitable and efficient school system. /d.

37. The Arkansas Supreme Court rejected the State’s argument that “local
control” justified the disparities in funding and educational opportunity. The Court
identified two fallacies in this argument:

First, to alter the state financing system to provide greater equalization

among districts does not in any way dictate that local control must be

reduced. Second, as pointed out in Serrano, supra, 135 Cal.Rptr, at

364, 557 P.2d at 948, “The notion of local control was a ‘cruel

illusion’ for the poor districts due to limitations placed upon them by

the system itself... Far from being necessary to proinote local fiscal

choice, the present system actually deprives the less wealthy districts

of the optien.” Consequently, even without deciding whether the right

to a public education is fundamental, we can find no constitutional

‘'basis for the present system, as it has no rational bearing on the’

educational needs of the districts.

DuPree, 279 Atk. at 346, 651 S.W.2d at 93. The Court made clear that
“[ujltimately, the responsibility for maintaining a general, suitable and efficient

school system falls upon the state.” DuPree, 279 Ark. at 349, 651 S.W.2d at 95.

“If [a school district] fails, the state government must compel it to act, and if [a
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school district] cannot carry the burden, the state must itself meet its continuing
obligation.” Icir(quating Robinson v. Cahill, 303 A.2d 274,295 (N.J. 1973)).
38. Lake View I. On September 19, 1994, the Lake View School District
"(“Lake View™) filed an amended complaint against the State alleging that the
school-funding system violated the equality provisions (Article 2, §§ 2, 3 and 18)
and the education article (Article 14, § 1) of the Arkansas Constitution. Lake View
v. Tucker, 323 Ark. 693, 694, 917 8.W.3d 530, 531 (1996) (“Lake Vz‘éw]”). By
order entered November 9, 1994 (1994 Order”), the trial court ruled that the
school-funding system violated the equality provisions (Article 2, §§ 2, 3 and 138)
of the Arkansas Constitution, “as it has no rational bearing on the educational
needs of the district,” and that the system also violated the education article
(Article 14, § 1) of the Arkansas Constitution by "‘failing to provide a general,
suitable, and efficient system of free public education.” Lake View I, 323 Ark. at
532,917 S.W.3d at 695. The irial court stayed tﬁe effect of the 1994 Order to |
allow the General Assembly time to enact and implement appropnate legislation in
accordance with its opinion. The Arkansas Supreme Court rejected an appeal of
the 1994 Order concluding itAwas nc;t a final, appealable order because of the stay.
Lake View I, 323 Ask. at 533, 917 S, W.2d at 697.
39.  Lake View Il. The General Assembly responded to the 1994 Order by

enacting Acts 916, 917 and 1194 of 1995 (1995 legislative acts”™), which
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effectively repealed the school-funding system that was the subject of the 1994
Order. Lake View v. Huckabee, 340 Ark. 481, 485-86, 10 S.W.3d 892, 894-95
(2000) (“Lake View ). In 1996, Lake View filed an amended complaint again
seeking a declaration that the 1995 iegisiah've acts violated the equality provisions
(Article 2, §§82, 3 and 18) and the education article (Article 14, § 1) of the
Arkansas Constitution. Lake View I, 340 Ark. at 486, 10 S.W.3d at 895, In April
of 1997, Acts 1307 and 1361 of 1997 (“1997 Jegislative acts™) became law and
amended or repealed the school-funding system established by the 1995 legislative
acts. Lake View II, 340 Ark. at 487-88, 10 S.W.3d at 896. On May 29, 1997,
Lake View filed an amended complaint challenging the constitutionality of both
the 1995 and 1997 legislative acts. Lake View II; 340 Ark. at 488, 10 S.W.3d at
896. On August 17, 1998, the trial court iésued a final order dismissing Lake
View’s amended complaint for failure to state a claim because the 1995 and 1997
legislative acts were presumed cénstitutional and no facts were alleged supporting
a lack of rational basis for those acts. Lake View II, 340 Ark. at 492, 10 S W.3d at
899, Lake View appealed. On appeal, Lake View argued that the trial court erred
in dismissing its amended complaint without a trial on the merits on the
constitutionality of Sﬁte initiatives since 1994. The Arkansas Supreme Court

agreed and remanded the case for trial. Lake View I7, 340 Ark. at 495, 10 S.W.3d_

at 900.
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40. Lake View III. A trial on the constitutionality of State initiatives since
1994 was conducted over 19 days in September and October of 2000. On May 25,
2001, the n'ia} court entered a final order (2001 Order”) concluding that the
school-funding system remained unconstitutional under the equality provisions
(Article 2, §§ 2, 3 and 18) and the education article (Article 14, § 1) of the
Arkansas Constitation. Lake View v. Huckabee, 351 Ark, 31, 45,91 S.W.3d 4'l?'2,
479 (2002)(*“Lake View HI”). Both Lake View and the State appealed. Id

41. The Arkansas Suprerﬁe Court began by noting that “[t]he 2001
school-funding formnla is essentially the same as what was in place in 1994.” d.
After. explaining in detail the school-funding system, the Arkansas Supreme Court
considered the trial court’s declaration that the school-funding system was not
“adequate™ in violation of the education article, Article 14, § 1. In‘;erpreting’ the
education article, the Court stated, “There is no question in this cowt’s mindr that
the requiremént of a general, suitable, and efficient education system .of free public
schools places on the State an absohite duty to provide the school children 6f
Artkansas with an adequate education.” Lake View III, 351 Ark. at 66-67, 91
S.W.3d at 492. | |

42, The State argued that the 2001 Order should bo reversed because it is
impossible to define an adequate education. The Arkansas Supreme Court

described the State’s argument as follows:
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The keystone of the State's adequacy argument is that an adequate
education in Arkansas is impossible to define. We observe that on this
point, the Department of Education and the General Assembly may be
at odds. In her 1994 order, Judge Imber stated that there had been no
studies on the per-student cost to provide “a general, suitable and
efficient” educational opportunity to Arkansas schoolchildren. In
1995, the Arkansas General Assembly seized upon that theme and
called for an adequacy study:

(c) The State Board of Education shall devise a process
for involving teachers, school administrators, school
boards, and parents in the definition of an “adequate”
education for Arkansas students.

{d) The State Board shall seek public guidance in
defining an adequate education and shall submit
proposed legislation defining adequacy to the Joint
Interim Committee on Education pnor to December 31,
1996.

Act 917 of 1995, § 6(c-d).

Despite this directive from the General Assembly, nothing has been
done by the Department of Education, and seven years have passed.
Judge Kilgore echoed this in his 2001 order:

Pursuant to Act 917 of 1995, and in order that an amount
of funding for an education system based on need and not
on the amount available but on the amount necessary to
provide an adequate educational system, the court
concludes an adequacy study 1 is necessary and must be

conducted forthw:tth
Stated 51mply, the fact that the Department of Education has refused

to prepare an adequacy study is extremely troublesome and frustrating
to this court, as it must be to the General Assembly.

* %k ¥
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In short, the General Assembly is well on the way to defining
adequacy while the Department of Education, from all indications, has
been recalcitrant.

Lake View IIT, 351 Ark. at 56-57, 91 S.W.3d at 486-87.
43.  In finding the school-funding system inadequate, the Arkansas

Supreme Court identified four deficiencies:
[TThis court is troubled by four things: (1) the Department of
Education has not conducted an adequacy study; (2) despite this
court's holding in DuPree v. Alma Sch. Dist. No. 30, supra, that equal
opportunity is the touchstone for a constitutional system and not
merely equalized revennes, the State has only sought to make
revenues equal; (3) despite Judge Imber's 1994 order to the same
effect, neither the Executive branch nor the General Assembly have
taken action to correct the imbalance in ultimate expenditures; and (4)
the State, in the budgeting process, continues to treat education
without the priority and the preference that the constitution demands.

Rather, the State has continned to fund the schools in the same
manner, although admittedly taking more steps to equalize revenues.

Lake View III, 351 Ark. at 71, 91 8.W.3d at 495. For these reasons, the Court
conclided that “the State has ﬂot fulfilled its constitutional duty to provide the
children of this state with a general, suitable, and efﬁéiént school-funding system.”
Lake View III, 351 Ark. at 72, 91 S.W.3d at 495. Accordingly, the Court afﬁnned
the trial court’s finding “that the current school-funding systcin violates the
Education Article of the Arkansas Constitution.” Zd.

44. The Arkansas Supreme Court next considered the trial court’s ﬁndmg
that the school-funding system was inequitable in violation of Anticle 2, §§ 2, 3

anid 18 of the Arkansas Constitution. The State argued that equality required the
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State to equalize per-student revenue available to school districts. The Court

rejected this argument citing its decision in DuPree. “Itis clear to this court that in

DuPree, we concentrated on expenditures made per pupil and whether that resulted
in equal educational opportunity as the touchstone for constitutioﬁa]ity, not on
whether the revenues doled out by the State to the school districts are equal.” Lake
View III, 351 Ark. at 74, 91 8.W.3d at 497. - As in DuPree, the Court found no
rational basis for a school-ﬂlﬁding system that “in no way corrects the inherent
disparities” in per-student expenditures among school districts. Jd.

45. The State offered two justifications for disparities in f)er—student
expenditures: local control and the need to fund other state programs. Lake View
111,351 Ark. 2t 78, 91 S.W.3d at 499. As to local control, the Arkansas Supreme
Court stated, “We rejected the argument of local control in DuPree in no uncertain
terms.” Id. “Deference to local control is not an option for the State when
inequality prevails, and deference [to local conﬁol] has not been an option since
the DuPree decision.” Léke View HF; 351 Ark. at 79, 91 S,W.3d at 500. As to the
need to fund other state programs, the Court stated, “fT]he State’s claim that the
General Assembly must fund a variety of state programs in addition to education
and that this is reason enough for an inferior education system hardly qualifies as a
legitimate reason.” Lake View IlI, 351 Ark. at 78, 91 S.W.3d at 499-500.

Accordingly, the Court affirmed the trial court’s finding that the school;ﬁmding
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'~ system violated the equality provisions of the Arkansas Constitution. Lake View

I, 351 Ark. at 79, 91 S.W.3d at 500.

46,  Frustrated by the State’s failure to understand its holding in DuPree,

-the Arkansas Supreme Court provided the State clear gnidance as to what the

constitution required:

It is the State's responsibility, first and foremost, to develop forthwith
what constitutes an adequate education in Arkansas. It is, next, the
State's responsibility to assess, evaluate, and monitor, not only the
lower elementary grades for English and math proficiency, but the
entire spectrum of public education across the state to determine
whether equal educational opportunity for an adequate education is
being substantially afforded to Arkansas' school children. It is, finally,
the State's responsibility to know how state revenues are being spent
and whether true equality in opportunity is being achieved. Equality
of educational opportunity must include as basic components
substantially equal curricula, substantially equal facilities, and
substantially equal equipment for obtaining an adequate education.
The key to all this, to repeat, is to determine what comprises an
adequate education in Arkansas. The State has failed in each of these
responsibilities.

Lake View III, 351 Ark. at 79,91 S.W.3d at 500. The Court stayed issnance of its
mandate until J anuary 1, 2004 to give the State “time to correct this constitutional
disability i'n‘public school fimding and time to chart a new course for public
education in fhis state.” Lake View III, 351 Ark. at 97,91 S W.3d at 511.

47. Lake View IV, The State failed to comply with the Arkansas Supreme
Court’s mandate in Lake View III, On January 22, 2004, the Arkansas Supreme

Court recalled its mandate to consider “what remedy or writ is necessary to assure
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compliance.” Lake View v. Huckabee, 355 Ark. 617, 142 5. W.3d 643 (2004). The
Court appointed Masters to examine and evaluate legislative and executive action
taken since November 21, 2002. Lake View v. Huckabee, 356 Ark, 1, 2-3 144
S.W.3d 741, 742 (2004). On April 2, 2004, the Masters filed their report with the
Court. On June 18, 2004, the Court issued a supplemental 6pini0n. Lake View v.
Huclkabee, 358 Ark. 137, 189 S.W.3d 1 (2004)(“Lake View IV"),

48. In its supplemental opinion, the Arkansas Supreme Court praised the
work of the General Assembly, in particular legislative action taken in the Second
Extraordinary Session of 2003 -~ affer the Court recalled its mandate -- and
described the legisiative éccomplishments as “truly impressive.” Lake -View IV,
358 Ark. at 158, 189 S.W.3d at 15. The Court rejected the argument that “if this
court does not serve as a ‘wﬁtchdog’ agency to assure full compliance with Lake
View 11, the General Assembly will not complete or fully iﬁplement what it has
already begun.” Lake View IV, 358 Ark. at 159, 189 S.W.3d at 16, The Court
stated, “Admittedly, some measures, and specifically funding measureé and those
related to facilities and equipment, have not been bronght to fruition. But we
presﬁme they will be, as we presume that government officials v;rill do what they
say they will do.” Lake View IV, 358 Ark. at 160, 189 S.W.3d at 16. Accordingly,

the Court released jurisdiction and issued its mandate.
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49. On Apnl 14, 2005, various parties filed motions alleging that the State
had failed to do what it said it would do and asking the Arkansas Supreme Court to
recall its mandate. The Court scheduled oral arguments on the motions for May
19,2005. Lake View v. Huckabee, 362 Ark. 251, 252-53, 208 S.W.3d 93, 94
(2005). The movants alleged “that the General Assembly reneged on its legislative -
comﬁitments and failed to comply with the landmark legislation passed during the
Second Extraordinary Session of 2004.” Lake View v. Huckabee, 362 Ark. 520,
522,210 S.W.3d 28, 29 (2005). On June 9, 2005, the Court recalled its mandate
and reappointed the Masters. The Masters were directed to file a report on or
before September 1, 2005. Lake View v. Huckabee, 362 Ark. at 522.23, 210
S.W.3d at 29.

50. Lake View V. After receiving fhe Masters’ report, the Arkansas
Supreme Court again found the school-funding system unconstitutional, Lake
View v. Huckabee, 364 Ark. 398, 415, 220 5. W.3d 645, 657 (2005) (“Lake View
V). The Cou.rf identified a number of deficiencies. These included the no COLA
for foundation or categorical funding, new legislation crcati'ng ‘ﬁlnfundéd
mandates,” and inadequate facilities funding. 7d. 364 Ark. at 413-14, 220 S.W.3d
at 655-56. Most important, the Court held “that the General Assembly féiled- to

- comply with Act 57 and Act 108 in the 2005 regular session and, by doing 80,

retreated from its prior actions to comply with this Court’s mandate in [Lake View
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I\ Lake View V,364 Ark. at411-12, 220 S.W.3d at 654-55. The Court
explained that Act 57 irposes a duty on the General Assembly to assess, evaluate
and monitor the entire spectrum of public education across the state and to evaluate
the amount of state funds needed based on the cost of providing all children a

- substantially equal oppoftunity for an adequate education. Lake View ¥, 364 Ark.
at 412,220 S.W.3d at 655 n 4. The Court noted:

[TThe {General Assembly] interim cornmittees made no request to the
Department of Education for any information before the 2005 regular
session, or even during that session. Thus, vital and pertinent
information relating to existing school district revenues, expenditures,
and needs was not reviewed. Without that information, the Geveratl
Assembly could not make an informed funding decision for school
years 2005-2006 and 2006-2007. We have no doubt that the decision
to freeze the previous year's [foundation-funding amount] of $5,400
for purposes of 2005-2006 is a direct result of this lack of information.

Lake View V, 364 Ark. at 412,220 5.W.3d at 655. The Court explained:

[T]he linchpin for achieving adequacy in public education is the
General Assembly's compliance with Act 57 of the Second
Extraordinary Session of 2003. Without a continual assessment of
what constitutes an adequate education, without accounting and
accountability by the school districts, without an examination of
school district expenditures by the House and Senate Interim
Committees, and without reports to the Speaker of the House and the
President of the Senate by September 1 before each regular session,
the General Assembly is “flying blind” with respect to determining
what is an adequate foundation-funding level.

Lake View V, 364 Ark. at 411-12, 220 S.W.3d at 654-55.
51.  Act 108 of the Second Extraordinary Session of 2003 created the

Educational Adequacy Fund to ensure a flly-funded system of public education.
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The Arkansas Supreme Court held the General Assembly violated Act 108 because
“[e]ducation needs were not funded first.” Lake View V, 364 Ark. at 413,220
S.W.3d at 655. Rather, the General Assembly established the amount-of school-

funding “based upon what funds were available - not by what was needed.” Lake

View V, 364 Ark. at 413, 220 5.W.3d at 655-56.

52.  Based on the General Assembly’s failure to comply with Act 57 and
Act 108, among other deficiencies, the Arkansas Supreme Court held that “the
public school-funding system continues fo be inadequate™ and that “our public
schools are operating ﬁnder a constitutional inﬁrmityr which mmst be corrected_
immediately.” Lake View V, 364 Ark. at 415,220 S.W.3d at 657. As in Lake View
II1, the Court held that the General Assembly and Department of Education should
have time to cure the deficiencies. Accordingly, the Couﬁ stayed issuance of its |
mandate until December 1, 2006. Lake View ¥, 364 Ark, at 416, 220 S.W.3d at
657.

53. On November 3l0, 2006, the Arkansas Supreme Court deferred
issuance of its mandate an additional 180 days and reappointed the Mastets to
evaluate the State’s c.ompliauce with Lake View I1l. Lake Vxew v. Huckabee, 368
Arxk. 231, 234, 243 S.W.3d 919, 920-21 (2006). The State was directed to furnish
the Court with any information related to constitutional compliance within 30 days.

Id
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" 54, Lake View V1. The Masters filed an interim report on March 16, 2007
~ and a final réport on April 26, 2007. On May 31, 2007, the Arkansas Sﬁpréme
Court adopted the Masters’ reports in a unanimous opinion. Lake V:ew W
Huckabee, 370 Ark. 139, 145, 257 S.W.3d 879, 833 (2007) (“Lake View VF’). The
Court’s opinion detailed stebs taken by the State to address each deficiency
identified in i.aké View V. More iraportantly, the Court cmphasizéd the State’s
commitment to “continual assessment and evaluation” and adopted the Masters’
finding that the State “‘tmdefstands now that the job for an adequate education
system is ‘continuous’ and that there has to be ‘continued vigilance’ for
constitutionality to be maintained.” Lake View VI, 370 Ark, at 145, 257 S.W.3d at
883. The Court concluded: | |

We hold that the General Assembly has now taken the required and
necessary legislative steps to assure that the school children of this
state are provided an adequate education and a substantially equal
educational opportunity. A critical component of this undertaking has
been the comprehensive system for accounting and accountability,
which has been put in place to provide state oversight of school-
district expenditures. What is especially meaningful to this court is
the Masters' finding that the General Assembly has expressly shown
that constitutional compliance in the field of education is an ongoing
task requiring constant study, review, and adjustment. In this court's
view, Act 57 of the Second Extraordinary Session of 2003, requiring
‘annual adequacy review by legislative committees, and Act 108 of the
Second Extraordinary Session of 2003, establishing education as the
State's first funding priority, are the comerstones for assuring future
compliance. .
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Because we conclude that our system of public-school financing is
now in constitutional compliance, we direct the clerk of this court to
issue the mandate in this case forthwith.

Lake View VI, 370 Ark. at 145-46, 257 S.W.3d at §83.

Post-Lake View Educational Outcomes:

55.  First implemented in the 2004-05 school year, the Picus mode] was |
designed to double student achievement in the “medium term” with a long term
goal of 90 percent of students achieving proficiency. (2006 Recalibration Repoﬁ,
p. 4) Because the State has failed to fully fund and implement the Picus model,
student achievement has not improved and remains dismal. Arkansas’ educational
outcomes show a continuing need for significant changes in the way Arkansas
educates its children. |

56.  Every two years a sample of Arkansas 4™ and 8™ graders particii)ate in
the National Assessment of Educational Progress (“NAEP”), also known as “The
Nations Report Card.” From 2003 to 2009, Arkansas reading scores showed no
improvement while scores have improved nationally; math scores have improved,
But Arkansas students failed to make-up any ground when compared to the nation
as awhole. (2010 Adequacy Report, p. 8). Based on the 2009 NAEP, only 29
percent of 4™ .graders and 27 percent of 8™ graders are proficient or above in
-~ reading, and only 36 percent of 4™ graders and 27 percent of 8" praders are

pfoﬁcient or above in math. Arkansas ranked 41% in 4™ and 8™ grade reading and
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8™ grade math among the 52 jurisdictions tested; Arkansas ranked 36™ in 4™ grade
math, (NAEP Statistics).

57. In 2009, NAEP for the first time releésed state-level data in reading
and math for 12" graders, and again, Arkansas students performed poorly. Only
30 percent of Arkansas 12™ graders scored proficient or above in reading, and only
15 percent scored proficient in math (zero percent were “advanced™ in math).
(NAEP Statistics). |

58, Arkansas students do much better on the state developed and
administercd test known as the Benchmark Exam. While only 29 percent of 4%
graders‘ were proficient or above in reading on the 2009 NAEP, the State réported
that 70 percent of 4™ graders were proficient or above in reading based on the
Benchmark Exam — 4 41 percent discrepancy. Moreover, while NAEP 4® grade
reading scores were essentially unchanged from 2003 to 20{]9; Benchmark E'xarr.)
scores improved from 51 percent to 70 pefcent scoring proficient or above.
(NAEP Statistics; Benchmarks .2005-2010).

59. The discrepancy in the performance of Arkansas children on‘ the
NAEP compared to the Benchmark Exam calls into question the validity and
reliability of the Benchmark Exam. [t .suggests that improved achievement
claimed by the State based on the Benchmark Exam may be illusory. State

~ officials may be “gaming the system” so they can take credit for irﬁproving test
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scores. According to one expert, the most common way states game the system is
- excessive test preparation — “teaching the test.” (Ravitch, p. 159). This improves
test scores on the test taught but does not translate to other testé, such as NAEP, or
performance in real life. {Ravitch, p. 160). Anotherlway some states have |
- produced illusory improvement is by “lowering the bar” and making it easier lfor
students to score proficient or above on state exams. New York recently admitted
to this, raised standards and saw improvements on state tests disappear.

60. Like Arkansas’ NAEP scores, oﬂlef measures of the education system
show a-continuing need for significant changes in the way Arkansas educates its
children. According to the Joint Committee’s 2010 Adequacy Report;

a.  Average composite ACT scores were the essentially the same in
2010 as they were in 2005 and remain below the national average (p. 10);

b.  SAT reading scores were essentially the same from 2005 to
2009, while math scores have leveled off after a small improvement 1n 2006 (p.
10); |

¢.  The high school graduation rate has remained unchanged at ;i6
percent since 2003, with the excepti.on of an unexplained spike in 2006, (p. 11);

d. The college remediation rate (40 percent at colleges; almost 80

percent at universities) has remained unchanged since 2005 (p. 11);
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e.  The racial achievement gap remains large — 26 points (p. 12);

£ Arkansas received a grade of “D” for student achievement in
the Education Week's Quality Counts 2010 rankings (p. 12). A review of the
Quality Counts 2010 Arkansas report shows that the state’s “D” in student
achievement was an average of the following: Status: “F”, Change: “C”, Equity:
“C-". In other words, the 2010 status of student achievement in Arkansas is
“failing.” 7

61. Itis true that Arkansas ranked 10® overall in the Quality Counts 2010
report. Thjs was due to Arkansas scoring in the top 10 in Standards, Assessments
and Accountability (7"), the Teaching Profession (2™), and Transitions and
Alignment (6™). Unfortunately for Arkansas children, positive steps taken in these
areas have not resulted in improved achievement and are unlikely to do so. As
stated above, the cuarent status of Arkansas K~12 achievement is failing, and -
Arkansas ranks 46™ in “Chance for Success.”

62.  Askansans continue to suffer the consequences of an inadequate
education system. According to the U.S. Census Bureau’s 2010 Statistical
Abstract: State Rankings, only Mississippi has more people living _belov._f poverty
than Arkansas. Arkansas ranks 49 in persons 25 and older with at least a

bachelor’s degree and 46™ in per capita income.
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63. Twenty-seven percent of Arkansas children live in poverty — the
second highest rate in the nation behind Mississippi. (Poverty Taskforce, p. 13).
The 2010 Kids Count report prepared by the Annie E. Casey Foundation ranked
Arkansas 48" overall in providing for the health and education of its children —
ahead of Mississippi and Louisiana.

64. There is a strong link between poverty and educational atiainment.
The poverty rate for people over age 25 with less than a high school degree is
nearly 30 percent, compared to a poverty rate of only 4 percent for those with a
college degree or higher. A person’s level of education attainment clearly matiers
in his or her ability to find and maintain employment in jobs payiﬁg wages above
the poverty line. (Poverty Taskforce, p. 18). -

Act 57

65. The Arkansas Supreme Court made clear in Lake View V that
compliance with Act 57 is essential to maintaining an adequate education system.
It stated:

[T]he linchpin for achieving adequacy in public education is the

General Assembly's compliance with Act 57 of the Second

Extraordinary Session of 2003. Without a continual assessment of

what constitutes an adequate education, without accounting and

accountability by the school districts, without an examination of school

district expenditures by the House and Senate Interim Committees, and
without reports to the Speaker of the House and the President of the
Senate by September 1 before each regular session, the General

Assembly is “flying blind” with respect to determining what is an
adequate foundation-funding level.
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Lake View V, 364 Ark. at 411-12, 220 S'W.3d at 654-55. Act 57 requires fhe ;Ioint
Committee to prepare an adequacy report by September 1 preceding each regular
legislative session. Act 57, as amended, has been codified as Ark. Code Ann. §§ |
10-3-2101 t0 2104. Relevant provisions are set forth below,

66. Atk. Code Ann, § 10-3-2101. Purpose and Findings.

(a) The General Assembly recognizes that it is the
responsibility of the State of Arkansas to:

(1) Develop what constitutes an adegnate
education in Arkansas pursnant to the mandate of
the Supreme Court and to conduct an adequacy
study, which has been completed; and

(2) Know how fevenues of the State of Arkansas
are being spent and whether true equality in
educational opportunity is being achieved.

~ (b) The General Assembly also recognizes that no one (1)
study can fully define what is an adequate, efficient, and
equitable education.

(¢) The General Assembly further recognizes that while
the adequacy study performed in 2003 is an integral
component toward satisfying the requirements imposed

. by the Supreme Court, the General Assembly has a
continuing duty to assess what constitutes an adequate
education in the State of Arkansas.

(d) Therefore, becanse the State of Arkansas has an
absolute duty to provide the school children of the State
of Arkansas with an adequate education, the General
Assembly finds that ensuring that an adequate and
equitable system of public education is available in the
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State of Arkansas shall be the ongoing priority for the
State of Arkansas.

67. Ark. Code Ann. § 10-3-2102. Duties.

(a) During each interim, the House Committee on Education and the
Senate. Committee on Education shall meet separately or jointly, as
needed, to:

(1) Assess, evaluate, and monitor the entire spectrum of
public education across the State of Arkansas to
determine whether equal educational opportunity for an
adequate education is being substantially afforded to the
school children of the State of Arkansas and recommend
any necessary changes;

(2) Review and continue to evaluate what constitutes an
adequate education in the State of Arkansas and
recommend any necessary changes;

(3) Review and continue to evaluate the method of
providing equality of educational opportunity of the State
of Arkansas and recommend any necessary changes;

(4) Evaluate the effectiveness of any program
implemented by a school, a school district, an education
service cooperative, the Department of Education, or the
State Board of Education and recommend necessary
changes;

(5) Review the average teacher salary in the State of
Arkansas In comparison to average teacher salaries in
surrounding states and member states of the Southern
Regional Education Board and make recommendations
for any necessary changes to teacher salaries in the State
of Arkansas established by law;

(6) Review and continue to evaluate the costs of an
adequate education for all students in the State of
Arkansas, taking into account cost of living variances,
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diseconomies of scale, transportation variability,
demographics, school districts with a disproportionate
number of students who are economically disadvantaged
or have educational disabilities, and other factors as
deemed relevant, and recommend any necessary changes; .

(7) Review and continue to evaluate the amount of per-
student expenditure necessary to provide an equal
educational opportunity and the amount of state funds to
be provided to school districts, based upon the cost of an
adequate education and monitor the expenditures and
distribution of state funds and recommend any necessary
changes;

(8) Review and monitor the amount of funding provided
by the State of Arkansas for an education system based
on need and the amount necessary to provide an adequate
educational system, not on the amount of funding
available, and make recommendations for funding for
each biennium.

(b) As a guidepost in conducting deliberations and reviews, the
committees shall use the opinion of the Supreme Court in the matter
of Lake View Sch. Dist. No. 25 v. Huckabee, 351 Ark. 31,91 S.W.3d
472 (2002), and other legal precedent.

(c) The Department of Education, the Department of Career
Education, and the Department of Higher Education shall provide the
commmttees with assistance and information as requested by the
committees.

(d) The Attorney General is requested to provide assistance to the
committees as needed. :

(e) Contingent upon the availability of funding, the House Committee
on Education, the Senate Committee on Education, or both, may enter
into an agreement with outside consultants or other experts as may be
necessary to conduct the adequacy review as regnired under this
section.
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(f) The study for subdivisions (a)(1)-(4) of this section shall b
accomplished by: '

(1) Reviewing a report prepared by the Division of
Legislative Audit compiling all funding received by
public schools for each program;

(2) Reviewing the curriculum frameworks developed by
the Department of Education;

(3) Reviewing the Arkansas Comprehensive Testing,
Assessment, and Accountability Program, § 6-15-401 et

seq.;
(4) Reviewing fiscal, academic, and facilities distress

programs;

(5) Reviewing the state's standing under the No Child
Left Behind Act of 2001, 20 U.S8.C. § 6301 et seq.;

{6) Reviewing the Arkansas Comprehensive School
Improvement Plan process; and

(7) Reviewing the specific programs identified for further
study by the House Commiittee on Education and the
Senate Committee on Education.

(2)(1) The study for subdivision (a}{5) of this section shall be
accomplished by comparing the average teacher salary in Arkansas
with surrounding states and Southern Regional Education Board
mernber states, including without limitation:

{A) Comparing teacher salaries as adjusted by a
cost of living index or a comparative wage index;

(B) Reviewing the minimum teacher compensation
salary schedule; and :

(C) Reviewing any related topics identified for
further study by the House Committee on
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Education and the Senate Committee on
Education.

(2) Depending on the availability of National Education
Association data on teacher salaries in other states, the

teacher salary comparison may be prepared as a
supplement to the report after September 1.

(b) The study for subdivision {2)(6) of this section shall be
accomplished by reviewing:

(1) Expenditures from:
(A) Isolated school funding;
(B) Naticnal school lunch student funding;
(C) Declining enrollment funding;
(D) étudent growth funding;
(E) Special education funding;
(2) Disparities in teacher salaries; and
(3) Any related topics identified for further study by the
House Committee on Education and the Senate

Committee on Education.

(1) The study for subdivision (a)(7) of this section shall be
accomplished by: :

(1) Completing an expenditure analysis and
resource allocation review each biennium; and

(2) Reviewing any related topics identified for
further study by the House Committee on
Education and the Senate Committee on

Education.
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(i) The stody for subdivision (a)(8) of this section shall be
accomplished by:

(1) Using evidence-based research as the basis for
recalibrating as necessary the state's system of
funding public education;

(2} Adjusting for the inflation or deflation of any
appropriate component of the system of funding
public education every two (2) years; and

(3) Reviewing any related topics identified for
further study by the House Committes on
Education and the Senate Committee on
Education.

68. Ark. Code Ann. § 10-3-2104. Report.

(a) The House Committee on Education and the Senate Committee on
Education shall file separately or jointly, or both, reports of their
findings and recommendations with the President Pro Tempore of the
Senate and the Speaker of the House of Representatives no later than
September 1 of each year prior to the convening of a regular sesgion.

(b) For each recommendation the report shall include proposed
implementation schedules with timelines, specific steps, agencies and
persons responsible, resources needed, and drafts of bills proposing all
necessary and recommended legislative changes.

(¢} The report shall be supplemented as needed to accomplish the
purposes of this continuing evaluation. :

{d)(1) Before a fiscal session under Arkansas Constitution, Article 5, §
5, the House Commiittee on Education and the Senate Commiitee on
Education shall meet, jointly or separately as needed, to review the
funding recommendations contamcd in the most recent report filed
under this section,

(2) The House Committee on Education and the Senate
Committec on Education, meeting jointly or separately as
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needed, also shall review any other matters identified by
the House Committee on Education or the Senate
Committee on Education that may affect the state's
obligation to provide a substantially equal opportunity for
an adequate education for all public school students.

(3) By September 1 of the calendar year before the
beginning of a fiscal session, if the House Committee on
Education and the Senate Committee on Education find
that the recommendations in the most recent adequacy
evaluation report filed under this section should be
amended, the House Commitiee on Education and the
Senate Committee on Education, jointly or separately, or
both, shall advise in writing the President Pro Tempore
of the Senate and the Speaker of the House of
Representatives of their findings and amendments to the
adequacy evaluation report.

Failure to Comply with Act 57

69. The 2006 Adequacy Report was the last adequacy report that even
arguably complied with Act 57. That report ran 165 pages and inclnded over 70
recommendations covering “the entire spectrum of public education.” See Ark.
Code Ann. § 10-3-2102(a)(1). For each recommendation, the report ineluded
proposed implementatién schédules with timelines, specific steps, agencies and
persons responsible and resources needed, See Ark. Code Ann. § 10-3-2104(b).

70. In contrast, the 2008 Adequacy Report was- 59 pages and included

“only 11 recommendations. In sum, the Joint Committee recommended continuing
with the status quo with a small COLA for certain. fonding categorics. The Joint

Committee also recommended an increase in transportation funding (discussed in
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more detail below). (2008 Adequacy Report, pp. 53-57). The selective applicaﬁon
of COLAs suggests that the State established the amount of school-ﬁm_ding “based
upon what funds were available - not by what was needed.” Lake View V, 364 A
Ark. at 413, 220 S.W_3d at 655-56. |

71. . Akey component of Act 57 is the requirement for program
. evaluations. Ark. Code Ann. § 10-3-2102(a)(4) requires the Joint Committee to
“[e]valuate the effectiveness of any program implemented by a school, a school
district, an education service cooperative, the Department of Education, or the
State Board of Education and recommend necessary éhanges.” The Joint
Commit_tec has never evaluated programs as required by Act 57, Ark. Code Ann. §
10-3-2102(a)4).

72. The 2008 Adequacy Report recognized that program evaluations were
“gssential” given the State’s deference to local control in selecting interventions to
help struggling students. The report stated, “ft is essential to determine whi(;h of
multiple interventions used by schools (such as one-to-one tutoring versus' a
professional development programy) are pro;liding results and which need to be |
dropped or modified.” (2008 Adequacy Report, p. 19). The 2008 Adequacy
"~ Report acknowledged t_hét the present practice of condncting “scholastic auditsf’
provides “no data on the effectiveness of interventions.” (2008 Adequac_y Report,

p- 19). The report conchuded that without program evaluations “it is not possible to
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determine which strategies work and which do not.” (2008 Adequacy Report, p.
19). Despite Act 57 requiring program evaluations and. the 2008 Adequacy Report |
acknowledging they were not being done, the Joint Committee ignored the
problem and made no recommendations related to program evaluations.

- 73. The 2008 Adequacy Report recommendations were followed by a
section entitled, “Additional Considerations.” This section concludes with the
following paragraph:

| Arkansas Code Ann. § 10-3-2104 requires that “For each
recommendation, the report shall include proposed implementation
schedules with timelines, specific steps, agencies and persons
responsible, resources needed, and drafts of bills proposing all
necessary and recommended legislative changes.” Action on these
recommendations, including legislation and final determinations of
funding levels will be considered by the 87™ General Assembly (2009
Regular Session).
(2008 Adequacy Report, p. 58). As the final sentence suggests, the 2008
Adequacy Report did not include “proposed implementation schedules with
- timelines, specific steps, agencies and persons responsible, resources needed, and
drafts of bills proposing all necessary and recommended legislative changes,” as
required by Act 57, Ark. Code Ann. § 10-3-2104(b).
74.  Act 57 requires the Joint Comumittee to prepare draft bills and to
identify resources school districts will need to do what a bill requires so that

foundation funding can be adjusted accordingly. See Atk. Code Ann. § 10-3-

2104(b). Otherwise, new requirements imposed on school districts are “unfunded
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mandates,” and school districts will be required to use foundation funding intended
for other purposes to cover the cost of new requirements. See Lake View V, 364
Azk. at 413, 220 S.W.3d at 655-56 (“[I]nﬂatiqn and unfunded mandates listed in.
the Masters' Report were not specifically addressed by the General Assembly. It
seems patently clear to this court that new funds may be neccssaiy to meet some, if
not all, of these unfunded mandates.”).

75. The 87" General Assembly (2009) imposed a2 number of unfunded
mandates on school districts in violation of Act 57. For example, Act 1373 of
200% imposed burdensome reporting requirements related to school improvement
plans; Act 1473 required school districts to develop a school bus safety plan; Act
496 required schools to purchase automated external defibrillators to provide &
cardiopulmonary resuscitation pmgt‘ém for employees; Act 314 required school
districts to provide assistance to military families moving in or out of the district;
and, Act 397 required school districts to provide instruction to parents on how to
become more involved in their child’s education.

76. The 2010 Adequacy Report failed .to comply with Act 57 in the same
ways ag the 2008 Adequacy Report. The report again noted that no pfogr_am
evaluations were being done. Tt stated: |

[The Arkansas Department of Education (“ADE")] acknowledged tﬁat

currently there are no systemic efforts in place to assess the

effectiveness of scholastic andits in schools or school districts, ADE
does not have the fiscal and human resources to successfully evaluate
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the effectiveness of all programs and interventions, but the department
said it will continue to publish status and gain results in the annual
performance reports, so that school performance can be evaluated.
(2010 Adequacy Report, p. 20). Tn other words, programs are not being evaluated
as required by Act 57, and ADE has no plans to do so. Again, the Joint Committee
ignored the problem and made no recommendations related to program evaluation.
77.  The 2010 Adequacy Report ultimately made three recommendations.

First, it repeated the recommendation from 2008 for an increase in transportation

funding (discussed in more detail below). Second, it recommended a COLA of

‘between 2.0 and 2.4 percent for foundation and categorical funding, This

represented a compromise between the Joint Committee and the Glovernor’s office.
The Joint Committee approved a 2.5 percent COLA on August 25, 2010, but

reversed its vote on August 31, 2010, because some committee members were

“uncomfortable with the amount of the increase during the current tough economic

times.” (ADG 10/31/2010). Governor Mike Beebe pressured the Joint Committee
to remove the recommended 2.5 percent COLA because of concems about its
impact on the overall State budget. According to Beebe’s spokesman, Beebe and
members of his staff approached lawmakers and “asked for more time to look
through and examine the impacf of the numbers on the education budget and the

budget in general.” (ADG, 10/31/2010).

Page 47 of 112

Add 47 060047




- » | ®

78.  On October 25, 2010, the Joint Committee convened to adopt a
COLA as required by Act 57. See Ark. Code Ann. § 10-3-2102(j)}(2). Senate
Education Committee Chairman Jimmy Jeffress moved for a COLA of between
2.0 and 2.4 percent. Richard Weiss, representing the Governor, argued for 'é. lower
COLA and showed contempt for the requirement that education be the State’s first
funding priority, “What I think is really wise is to look at the whole state budget
and make an apportionment based on what we have known out there, what we have
used in the past,” Weiss told the Joinf Commitiee. (ADG 8/26/2010). House
Education Committee Chainnan Bill Abemathy defended the need for the COLA
and stated that a 2.0 percent COLA would not even cover school districts’
expected increase in teacher salaries. The Joint Committee voted to approve the
motion and to recommend a COLA of between 2.0 and 2.4 percent.

79.  The 2010 Adequacy Report’s final recommendation was to change the
due date of the adequacy report from September 1 to November 1. In fact, the

- Joint Coﬁm‘;ittee has consistently failed to meet the September 1 deadline and has
submitted “revised” reports after September 1. The 2006 Adequacy Report was
“final” on Janmary 22, 2007, The 2008 Adequacy Report was revised and
submitted on December 30, 2008. The 2010 Adequacy Report cited herein is a

“draft” distributed at the August 30, 2010 meeting of the Joint Committee.
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80.  As in 2008, the 2010 Adequacy Report did not include “proposed
implementation schedules with timelines, specific step, agencies and persons
responsible, resources needed, and drafts of bills proposing all necessary and
recommended legislative changes,” as required by Act 57, Ark. Code Ann. § 10-3-
2104(b). The failure to comply with Act 57 means that new requirements imposed
on school districts by the 88™ General Assembly (2011) will be unfunded
mandates.

‘81,  The State’s failure to comply with Act 57 and evaluate programs
means the State has been “flying blind” since 2007. The State has abdicated its
responsibility to providé oversight of school district expenditures. See Lake View
VI, 370 Azrk. at 145-46, 257 S.W .3d at 883 (*A critical compenent of [assuring ﬂlat
the school children of Arkansas are prc.wided a substantiaily equal opportunity for

.an adequate education] has been the comprehensive system for accounting and
accountability, which has been put in place to provide state oversight of school-
district expenditures.”). School districts have been either unable or unwilling to
implement key elements of the Picus model, and the State has failed or refused to
hold school districts accountable -- instead, deferring to “local control.” This calls
into question the entire school-funding system which is based ot the éssumption

- that school districts are implementing the Picus model.
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82. Two key elements of the Picus model merit special attention: extra-
help for struggling students and professional development for teachers. School
districts have been either unable or unwilling to provide struggling students the
extra-help.they need — individual and small group tutoring, extended day and
.summer school — as recommended by Picus. While the State has raised the state’s

- average teacher salary, there has been no concomitant improvement in teaching
because the State failed to implement a comprehensive, integrated and rigorous
system of professional development, as recommended by Picus. These two

critical elements of the Picus mode] are discussed in more detail below.

Eixtra-Help for Struggling Students

83.  Picus first outlined its model for doubling student achievement in a
report dated September 1, 2003 and entitled, “An Evidence-Based Approach to
School Finance Adequacy in Arkansas.” (“2003 Picus Report™). l5icus advised the
State that “tejvery school should have a powerful and effective strai:egy for
struggling students, /.¢., students who must work harder and need more time to
achieve proficiency levels.” (emphasis in original). “The most powerful and
effective strategy is individual one-to-one tutoring provide& by licensed teachers,”

Picus reported, citing educational research. Picus recommended funding for fully

licensed teacher-tutors with the number of teacher-tutors determined by the
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. pumber of .NSL students at a school. Picus recommended oﬁe teacher-tutor for

every 100 NSL students at a school. (2003 Picus Report, p. 25 n.11).
84.  After the Arkansas Supreme Court recalled its Lake View mandate in

2005, the State retained Picus to “recalibrate” the school-funding system. On
August 30, 2006, Picus submitted to the Joint Commitice é report entitled,
“Recalibrating the Arkansas School Funding Structure,” (“2006 Picus
Recalibration Report™). The report began with six general recommendations. It
stated that Arkansas needs to:

Recalibrate goals for student learning. In order to have Arkansas’
students prepared for college, work in the emerging global economy
and citizenship, the medium term goal is to double student academic
achievement, as measured by the rigorous National Assessment of
Educational Progress (NAEP) and the state’s testing system. The long
term goal is to have at least 90 percent of students — including low
income, students of color, ELL and students with disabilities —
achieve to proficiency standards. '

Re-engineer schools to have them deploy more powerful instructional
strategies and use resources more productively, Schools need to
change the curriculum they use, how they are organized and how they
use resources — along the lines outlined in the next sections of this
report. One core idea is that all students should take a college
preparatory curriculum of 4 years of English, 4 years of history and at
least 3 years of mathematics and science.

Redesign teacher development so that all teachers acguire the
instructional expertise to educate all students to proficienCy and the
ability to think, understand, problem solve and communicate. This
means using the extensive professional development resources that are -
included in the funding model in the most effective ways.
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Reinforce achievement for struggling students by providing a series of
extended learning opportunities, such as some combination 1-1, 1-3
and small group tutoring, extended-day and summer school programs,

- 50 all students have an opportunity to achieve to high standards. The
objective is to hold performance standards high and vary instructional
time so all students can achieve to rigorous standards. In this process,
schools also will close the achievement gap.

Retool schools” technology so they can tap the educating potential of
the Internet,

Restructure teacher compensation so the state begins to move away
from paying teachers on the basis of just years of experience and
education units, and towards a system that pays teachers individually
for what they know and can do (a knowledge and skills-based pay
systemy), and collectively a bonus for improving student learning,

Picus followed these general recommendations with three cxamﬁles of jurisdictions
that adopted these strategies and doubled student performance. (2006 Picus
Recalibratioﬁ Reporf, pp. 4-12). The Statc has failed to fully fund and implement
any of these recommendations. |

85. Asin 2003, the 2006 Picus Recalibration Report recommended one-
on-one teacher-tutoring for struggling stﬁdents. Picus explained: |

The theory of action for why individual one-to-one tutoring, as well as
other very small student groupings, boosts student Jearning follows.
First, tutoring intervenes immediately when a student is trying to
learn. Second, tutoring is explicitly tied to the specific learning
problem. Third, when provided by a trained professional, tutoring
provides the precise and appropriate substantive help the student
needs to overcome the learning challenge. Fourth, tutoring should thus
remedy short-term learning problems, and in many cases may not be -
needed on a continuing basis. In shost, though potentially expensive,
the ability of tutoring to intervene quickly, precisely and effectively to
-undo an individnal’s specific learning challenge gives it the ability to
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have large effects, particularly when the specific leaming challenge or
challenges are key concepts related to a student’s learning the grade-
level expectations for a specific content area.

The impact of tutoring programs depends on how they are structured.
The ahgnment between what tutors do and the regular instructional
program.is important (Mantzicopoulos, Morrison, Stone, & Setrakian,
1992; Wheldall et al., 1995). Who conducts the tutoring matters, as
does the intensity of the tutoring (Shanahan, 1998). Poorly organized
programs in which students lose instructional time moving between
classrooms can limit tutoring effects (Cunningham & Allington,
1994). Researchers (Cohen, Kulik, & Kulik, 1982; Farkas, 1998;
Mathes & Fuchs, 1994; Shanahan, 1998; Shanahan & Barr, 1995,
Wasik & Slavin, 1993) have found greater effects when the tutoring
includes the following mechanisms:

* Professional teachers as tutors

» Tutoring initially provided to students on a one-to-one basis

= Tutors trained in specific mtoring strategies

* Tutoring tightly aligned to the regular curriculum and to the specific

learning challenges, with appropriate content specific scaffoldmg and

modeling :

» Sufficient time provided for the tutoring

» Highly structured programming, both substantively and

organizationally,
(2006 Picus Recalibration Repott, pp. 47-48).

"86. Picus alsomade a pdwer point presentation to the Joint Committee on

June 15, 2006 entitled, “Level and Use of Resources in Arkansas: Are Use
Patterns Consistent with Doubling Student Performance?” (“2006 Picus Resource
Use Report.™). After reviewing data on how school districts were using additional

resources, Picus stated:
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Were the additional resources used in the main in the regular
classroom to bolster instruction for the core classes of math, science,
reading/English, history, language? NOT REALLY

The bulk of the new resources were for programs and services
OUTSIDE of the REGULAR CLASSROOM

Dollars targeted to specific students — low income; handicapped, ELL,

deseg - were used for targeted programs but often these programs

were ineffective
(2006 Picus Resource Use Report, p. 32). School districts were not using the
additional resources as intended because the State deferred to the judgment of local
educators. Picus stated:

The 2004 Arkansas School Finance Adequacy reform increased

school resources based on the Arkansas version of the Evidence-

Based model.

The legislature did not require districté to use the resources according
to the model; it deferred to the judgment of local educators.

Did local school systems use the resources for the evidence-based,
high impact strategies in the evidence-based model? Not Really

(2006 Picus Resource Use Report, p. 68). In short, the State deferred to local
conirol and allowed school districts to ignore the Picus model. School districts
were either unable or unwilling to implement the Picus model.
87. The Picus model allocated NSL funds for teacher-tutors. To prevent
school districts from using NSL funds for other ﬁurpéses, Picus recommended that:
[TThe state program regﬁlations and state law (Act .2283) for NSL

funds be rewritten to allow districts to use the funds only for tutors,
because tutoring is the most effective extra help strategy. Current law
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and regulations allow districts to essentially use NSL funds for any
programmatic intervention; we recommend that the state be more
restrictive. The state even could consider creating a “teacher tutor”
category for a special certification to insure that such individuals have

the requisite knowledge and skills to implement tutoring programs

effectively.

(2006 Recalibration Report, p. 50 {(emphasis in original)). The State fejected this
recommendation’ and has never required school districts to use NSL funds for
teacher-tutors. To the contrary, the State responded with Act 1590 of 2007 and
allowed school districts to continue to use NSL funds for teacher salaries — further
exacerbating the inirastate teacher salary disparity (discussed in more detail
below). The 2008 Adequacy Report indicated that school disiricts used only 3.1
percent of their NSL funds for tutoring. (2008 Adequacy Report, p. 46-47).

88. While Picus recommended one-on-one teacher-tutoring, Picus noted
that schools that successfully doubled student achievement provided extra-help to
struggling students using some combination of tutering, extended day and suymmer
school. (2006 Picus Recalibration, p. 12). The 2008 Adequacy Report found that
school districts were spending only 2.5 percent of NSL funds on extended day

_ programs and only 1.85 percent on summer programs. It also reported that

Govemor Beebe had created a Task Force on Best Practices for After-School and

Summer Programs. The report concluded, “The Task Force will continue

*The school districts that moved for recall of the Court’s Lake View mandate in
2005 did not raise this issue so it was not considered by Arkansas Supreme Court
in Lake View V1.
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researching and discussing policy recommendations.” (2008 Adequacy Report, p.
11).

89. Ignoring evidence that school districts were not using NSL funds as
intended, the 2008 Adequacy Report made only one recommendation related to
NSL funding: a COLA of 1.6 to 2.8 percent. The 87" General Assembly (2009)
rejected‘ this recommendation and left NSL fimding unchanged at the same level
originally established for 2004-05.

90. The 2010 Adequacy Report again found that school districts were not
using NSL funds as intended. The report noted, “Much of the research on
Improving student achievement points to the necessity of providing additional
learning time. The Arkansas General Assembly created NLSA funding in part to
provide those types of opportunities through tutoring, extended day, and summer
programs.” (2010 Adequacy Report, p. 51). However, a survey of school districts
showed that “fm]ost districts allocate NSLA funding to both dish*ict-\_vide
programs and individual schools, The majority of districts said they target NSLA
funding to certain grade levels for additional support and provide different NSLA

- programs to different schools to target specific academic needs.” (2010 Adequacy
Report, p. l51). The 2010 Adequacy Report contained no reference to the
Governor’s Task Force on Best Practices for After-School and Summer Programs,

and it included no recommendations for addressing school districts” continuing
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failure to use NSL funds for additional learning time through tutoring, exteﬁded
day and summer school programs.

91. Arkansas Advocates for Children and Families recently releasea a
report examining how school districts were using NSL funds. Like the adequacy
Teports, it found that school districts wére not spending NSL funds as intended.

~ The report’s summary states:

At the end of the 2008-2009 academic year, Arkansas schools were
sitting on more than $235 million they were supposed to spend that
year helping poor students catch up to their peers. They didn’t spend
it on after-school and preschool programs or other techniques proven
by research to help raise the academic achievement of impoverished
children. Instead, school administrators let it stockpile and then rolled
it over to the next year—just like many have done every year since the
state money started being distributed in 2004 to districts with high
populations of poor children.

More than a fifth of all Arkansas schoo! districts in 2009 carried over
more than 20 percent of the money they received through the National
School Lunch Act (NSLA) funding program. Much of the money sent
to schools to help those specific children went unspent.

Only 31 of the 257 districts and charter schools spent all their NSLA
money in the year it was intended. That’s 12 percent of schools.

However, money that was spent often didn’t pay for the most effective
programs that help children succeed in school, move on to college and
lift themselves out of poverty. Research by Arkansas Advocates for
Children and Families shows that certain approaches are the best way
to close the academic achievement gap between mmonty and poor
students and their peers. They are:

« High-quality before- and after-school and summer programs

-« High-guality early childhood education.
» School initiatives that promote student health.
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. Just 12 percent of the $157.8 million sent to Arkansas schools in
2008/2009 school year to help poor students was spent on these
proven programs. That means thousands of children whose poverty
status drew extra money to their district didn’t benefit from it in the
most effective way possible.

Arkansas leaders should stop schoel districts from carrying over large
amounts of unspent poverty money. That money needs to help our
children today. :

(Paychecks and Politics, Issue 50: December 2010, p. 1).

92.  If school districts could or would provide extended day and summer
programs, recent research indicates most students would voluntarily participate.
Act 722 of 2009 created the Arkansas Legislative Taskforce on Reducing Poverty
and Promoting Economic Opportunity (“Poverty Taskforce™). The Poverty
Taskforce issued its report on November 29, 2_010; The Poverty Taskforce
reported:

Recent surveys conducted in Arkansas by the Wallace Foundation and
JC Penny Afterschool Fund provides a good estimate of the supply
and demand for afterschool and summer programs. The survey found
that only 12 percent (59,837) of Arkansas’ X-12 youth participate in
afterschool programs. It alse found that 44 percent (187,722) of all
Arkansas children not in after-school would be likely to participate if
an after-school program were available in the community, regardless
of their current care arrangement. Another survey determined that
only 17 percent of children (82,701) in Arkansas participate in a
summer learning program. Yet 58 percent of parents (with 233,509
children) are interested in enrolling their children in such programs.
This indicates that there are not enough of these programs.

(Poverty Taskforce, p. 19). The Poverty Taskforce identifies NSL funding as a

“possible funding source for extended learning programs,” without ackn'nwledging '

Papge 58 of 112

Add 58 000058




that Picus recommended that school districts be required to use NSL funding for
these types of programs. (Poverty Taskforee, p. 19).

93.  The Picus model provides school districts NSL funding for teacher-
tutors, extended day and summer programs, but school districts are using the
funding, if at all, for less-effective programs. The State cannot continue to fund
school districts based on the chs model knowing that school districts are not
implementing that model. The State must either require school districts to
implement the Picus model (and provide them the funding necessary to do so) or
adopt a new funding system that will provide all children, including the 27 percent

of kids living in poverty, a substantially équal opportunity for an adequate
education.

Professional Development

94.  Improving teacher quality is a necessary prerequisite to improving
student achievement in Arkansas. The 2003 Picus Report explained: |

Indeed, improving teacher effectiveness through high quality
professional development is arguably as important as all of the other
resource strategies identified; better instruction is the key aspect of
the education system that will improve student learning (Rowan,
Correnti & Miller, 2002; Sanders & Horn, 1994; Sanders & Rivers,
1996; Webster, Mendro, Orsak & Weerasinghe, 1998).

Moreover, all the resources recommended in this report need to be
transformed into high quality instruction in order to transform them
into increases in student learning (Cohen, Raudenbusch & Ball, 2002).
And effective professional development is the primary way those
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resources get transformed into effective and productive instructional
practices.

1) The form of the activity — that is, whether the activity is organized
as a study group, teacher network, mentoring collaborative, committee
or curriculum development group. The above research suggests that
effective professional development should be school-based, job-
embedded and focused on the curriculum taught rather than a one-day
workshop. ,

2) The duration of the activity, including the total number of contact -
hours that participants are expected to spend in the activity, as well as
the span of time over which the activity takes place. The above
research has shown the importance of continuous, ongoing, long-term
professional development that totals a substantial number of hours
cach year, at least 100 hours and closer to 200 hours.

3) The degree to which the activity emphasizes the collective
participation of tcachers from the same school, department, or grade
level. The above research suggests that effective professional
development should be organized around groups of teachers from a
school that over time includes the entire faculty (e.g., Garet, Birman,
Porter, Desimone & Herman, 1999).

4) The degree to which the activity has a content focus — that is, the
degree to which the activity is focused on improving and deepening
teachers’ content knowledge as well as how students learn that
content. The above research concludes that teachers need to know

~ well the content they teach, need to know common student miscues or
problems students typically have learning that content, and effective
instructional strategies linking the two (Bransford, Brown & Cocking,
1999; Kennedy, 1998).

5) The extent to which the activity offers opportunities for active
learning, such as opportunities for teachers to become engaged in the
meaningfil analysis of teaching and learning; for example, by scoring
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student work or developing and “perfecting” a standards-based
curriculum unit. The above research has shown that professional
development is most effective when it inchides opportunities for
teachers to work directly on incorporating the new techniques into
their instructional practice (e.g., Joyce & Showers, 2002).

6) The degree to which the activity promotes coherence in teachers’
professional development, by aligning professional development to
other key parts of the education system such as student content and -
performance standards, teacher evalation, school and district goals,
and the development of a professional community. The above
research supports tying professional development to a comprehensive,
inter-related change process focused on improving student

leaming.

(2003 Picus Report, pp. 34-35 (emphasis in original)). Picus made the following
‘Tecommendations:

a. Some time during the summer for intensive training institutes.
This can most easily be accomplished by insuring that approximately
10 days of the teacher’s normal work year will be dedicated to
professional development. Due to the fact that the current Arkansas
teacher year is 185 days, and includes 5 days for professional
development, this recommendation requires an increase of 5 days to
the contract, to produce the minimum number of 10 days.

b. On-site cohching for all teachers to help them incorporate the
practices into their instructional repertoire. The instructional
facilitators described above would provide this function.

c. Collaborative work with teachers in their school during
planning and preparation periods to improve the curriculum and
instructional program, thus reinforcing the strategic and instrumental
need for planning and preparation time during the regular school day.
This will require smart scheduling of teachers during the regular
school day and week.
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d. Funds for training during the summer and for some ongoing

training during the school year, the cost of which is about $25,000 for

a school unit of 500 students, or $50/pupil.

95.  The State adopted two of Picus’ recommendations. It added five extra
days to teachers’ contracts and provided school districts $50 per pupil to pay for
professional dgvelopment — although it placed no limitation on how school districts
spend this money. The State Vrejected Picus’ recommendation of “least 100 hours
and closer fo 200 hours” of annual professional development that research showed
was necessary, instead requiring only 60 hours. It also rejected Picus’

recommendation for on-site coaches for all teachers, collaborative work with

teachers and the other structural features of an effective professional development

~ system.

96. Inthe 2006 Picus Re‘c'alibratioh Report, Picus repeated its review of
education research into effective pmfessional development and repeated the
recommendations from its 2003 report that were not implemented. The 2006
Adequacy Report i gﬁored these recommendations and made no substantive
recommendatioﬁs related to profesAsionaIV development.

97.  The 2008 Adequacy Report’s section on professional development
was brief. It noted that school surveys “elicited a variety of responses. The
majority of school officials interviewed ranked [professional development] as

satisfactory or above. Seven schools ranked [professional development] they
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received as below satisfactory, and three schools did not respon& at all,” (2008
Adequacy Report, p. 47).

98.  Other sections of the 2008 Adequacy Report, however, noted the need
for more and better professional development. The section on the racial
achievement gap noted that schools that have been successful in closing the gap
had “certain traits, such as extended learning time, rigorous professional
development and strong school leadership.” (2008 Adequacy Report, p. 10). The
section on student mobility cited research indicating that “[tJeachers should receive
professional develépment on facilitating the integration of new students. . ..”
(2008 Adequacy Report, p. 12). In the section on formative assessments (tests
given during the school year that help teachers tailor lessons to student learning
needs), the report stated that “sustained investment in professional development,”
among other things, was necessary for formative assessments to improve smdent
achie\lfemcnt. (2008 Adequacy Report, p. 14). The section on teacher attrition
reported a survey of teachers who quit the”tcaching profession revealed that 15
percent reported “irrelevant professional development” and 3 percent reported'
“lack of professional dével()pment” as their reason for leaving. (2(}087 Adegquacy
Repozt, p. 23). Finally, the secﬁon on leadership identified 20 strategies for

‘improving educational leadership including, “16. Develop a comprchensive
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professional &evelopment plan for the state that will include mentoring and
coaching.” (2008 Adequacy Report, p. 29).

99.  Despite the reported need for more and better professional
development, the 2008 Adequacy Report made only one recomlﬁendation related
to professional development: a COLA of 1.6 to 2.8 percent. The 87" General
Assembly (2009) rejected this recommendation and left professional development
funding 4t $50 per pupil — the same amount originally recommended by Picus for
the 2004-05 school year. |

100. The 2010 Adequacy Report included a more substantive discussion of
professional development. It began by acknowledging the importance of effective
professional development: ‘“Professional development (PD) for educators is a
critical factor in the effort to improve student performance and ensure highly
qualified teachers in the classroom.” {2010 Adequacy Report, p. 56). It noted that
funding for professional development had not changed since the 2004-05 school
year — $50.00 per student. It then went on to describe how school districts are
providing professional dcvelopmen;c to their teachers: |

- Responses from the BLR's district survey indi;:atc that a high

percentage of districts’ PD is provided by educational cooperatives

(coops) and the districts themselves. Contractnal PD is infrequently

used by school districts in Arkansas.

In a BLR survey of teachers, respondents said that grade-specific and

subject-specific PD was most effective in improving instruction aimed
at increasing student achievement. Respondents also noted that -
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districts choosing PDD based on individual teachers' needs is important
as well.

Research shows that equally important is the instilling of knowledge
and skill acquisition through follow-up modeling, observational -
feedback, and job-embedded mentoring by presenters or coaches
(Blank & de las Alas, 2008; Council of Chief State School Officers,
2009; Fogarty & Pete, 2009; Yoon et al., 2007). Teachers need time
and coaching to apply strategies taught in PD exercises to fully
acquire operational skills and knowledge.

All BLR surveys and interviews, including some in-depth case studies
by the BLR, indicate that technology training for teachers is a top ‘
priority for PD. When principals were asked to indicate the top five
most effective PD for teachers, technology training was the most
frequent response. According to on-site interviews and case studies,
most districts have purchased valuable technology (e.g., Smart
Boards) with stimulus funds, but many teachers need to learn how to
use it. Too many teachers, for example, are using SMART Boards as
"white boards." Many principals and teachers indicated that they also
need technology instructors in their district. ADE reports that most of
the technology PD is done by educational cooperatives. Among their
top survey responses for most effective PD, principals also listed
training in the interpretation and use of test data for instruction.

Teachers and principals also were asked which PD experiences in the
past year would they rate as unproductive in terms of professional
enhancement. Universally required workshops and conferences that
do not meet teachers' needs or interests were rated as unproductive by
teachers and many principals. Respondents also reported that one-
time workshops or conferences, with no follow-up opportunities to
practice skills taught, have little practical utility. Requiring teachers
to attend workshops devoted to content they deo not teach also was a
common complaint among teachers on the BLR survey and in on-site
interviews. ' :

(2010 Adeqnacy Report, pp. 56-57). These responses make clear that Arkansas

- lacks an effective professional development system, Principals” assessments of the
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need for professional development demonstrate a lack of planning and
coordination. Teachers continue to waste time in irrelevant workshops just to get
. the required 60 hours annually,
101. The professional development system in Arkansas lacks the structural

features of an effective brofessional development as described by Picus. Itisnot.
| collaborative, not content-focused, does not invplve activc leaming and is not
aligned with “bther key parts of the education sysfem such- as student content and
performance standards, teacher evaluation, school and district goals, and the
development of a professional community.” (2003 Picus Report, pp. 34-35) Even
s0, the 2010 Adequacy Report made no recommendations for improving

professional development.

Arkansas Advanced Initiative in Math and Science

102. A recent report by the Arkansas Advanced Initiative in Math and
Science (“AAIMS”) provides new evidence that additional leaming time and high-
quality professional development work to i@mve student achievement. AAIMS
is a non-profit corporation funded by private-sector grants that wdrks with
Arkansas schools to maximize the 'number of high school students passing
Advanced Placement (*AP™) exams. AAIMS began working with nine schools in
2008 and has expanded the number of schools served each year and now serves a

total of 31 schools. A key component of the AAIMS’s model is effective
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professional development that inchides 60 hours of training, access to subject
matter experts, lead teachers and vertical team meetings. Another key component
is-extended learning time for students in the form of tutoring and Saturday study
sessions,

103. On October 11, 2010, AAIMS reported to the State Board that the
~nine schools that began implementing the AAIMS program in 2008 had a 68.9
percent increase in students passing the AP exams (scoring a 3 or better), while
other Arkansas schools saw a 10.5 percent increase and the nation as a whole saw a
13.5 percent increase. AAIMS explained:

The 24 AAIMS schools comprised only 8% of Arkansas’s public high

schools reporting qualifying AP math, science, and English scores;

yet they accounted for 73% of the state’s increase for students and

61% of the state’s increase for minority students taking an AP math,

science, and English exam, and 61% of the state’s increase in

* qualifying scores for 2009-10.

Because of the AAIMS schools, the state of Arkansas ranks #1 in the

United states m | year % increases for qualifying scores on AP math

and science exams from 2009 to 2010 for all students!
(AAIMS Report, October 11, 2010).

104. The success of AAIMS shows that high-quality professional
development and additional learning time work to improve student achievement.
Rather than requiring ifrxp]cmentation these highly-effective and proven strategies,

the State deferred to focal control and allowed school districts to select their own

programs and interventions. The State then failed to evaluate the programs and

- Page670f112

o 000067




R

interventions implémented by school districts so it cannot be determined what, if
anything, is working. Arkansas’ NAEP scores, graduation rate and eollege

| remediation rate provide compelling evidence that, overall, they are not working to
improve student achievement.

105. Like most other school districts, Deer/Mt. Judea’ s existing funding
will not cover the cost of high-quality professional development, teacher-tutors for
struggling students or transportation for extended day and svmmer school
programs. Tlﬁs is true despite the fact that Deer/Mi. Judea receives additional
funding beyond what most othef school districts receive. The State has recognized
that geographically remote schoéls with small enrollments are more expensive to
operate and need additional funding, but the amount of additional funding pfovided
these schools has been arbitrarily based on the amount of funding available rather
than tﬁe amount needed.

Special Funding for Small. Remote Schools

106. The “Isolated Funding” program was created by Act 1318 of 1997. It
divided isolated districts into two categories based on student density and provided
additional funding based on a formula that considered a district’s enrollment and
property tax revenue. To receive fuﬁding under Act 1318, a school district was.
required to have less than 350 students, During the Second Extraordinary Session

of 2003, Act 60 required the consolidation of school districts with fewer than 350
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students. To ensure that remote schools in consolidated districts continued to
receive isolated funding, Act 60 and Act 65 of the Second Extraordinary Session of
2003 created a definition for isolated schools and provided continued isolated
funding for tﬁe consolidated districts, |

_ 167. Deer/Mt, Judea was formed by consolidating the Deer School District
with the Mt. Judea School District. Both the Deer K-12 campus and the Mt. Judea
K-12 campus afe isolated schools as defined by Ark, Code Ann. § 6-20-603.
Section 6-20-603 lists 56 isolated schools and specifies the per student funding
amount provided to the school districts containing them. Deer receives $853.00
per student in Isolated Funding; Mt. Judea receives $622.00. |

108. Act 1452 of 2005, Ark. Code Ann. § 6-20-604, created the “Special

Needs Isolated Funding” program to provide additional funding to small, remote
schools. To be eligible for Special Needs Isolated Funding, a school district must -
quali_fy for Isolated Funding. In addition, the loca].school board by majority vote
must “determine[] that the isolated school is so isolated that to combine its ”
opefation in one (1) school district campus woulci be impractical or unwise.” Ark.
Code Ann. § 6-20-604(b)(2). Districts that qualify for Special Needs Isolate&
Funding receive an addiﬁonal 20 percent, 15 percent, 10 percent, or 5 _perceﬁt of
the foundation funding received. The perceniage reccived depends on a district's

ADM, student density, and the grade levels served in isolated schools. In 2008-09,
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18 districts, including Deer/Mt. Judea, received Special Needs Isolated Funding.
Deer/Mt. Judea, the most remote district in Arkansas, was the only district to
receive an additional 20 percent of foundation funding in Special Needs Isolated
Funding. |

109. In Act 1452 of 2005, the General Assembly recognized that “school
districts that contain isolated schools need additional funding to provide an
adequate education for students attending schools in those school districts.” Ark.
Code Ann. § 6-20-604. The General Assembly has expressly identified two
reasons why small, remote schools need additional funding. First, in Act 1452 of
2005, the General Assembly declared, “The new requirements under the Standards
for Accreditation of Arkansas Public Schools adopted by the State Board of
Education have disproportionatély increased the cost of operations for school
districts that contain isolated schools.” See Act 1452 of 2005, § 1. Second, small,
remote schools have higher transportation costs than other schools. In 2009, the
General Assembly declared:

It is found and determined by the General Assembly of the State of

Arkansas that school districts that enroll students in an isolated school

or from a closed isolated school nced funding for the transpostation of

those students to and from the isolated area; that some school districts

may lose isolated schiool funding when an isolated school is closed but

_continue to have the additional transportation costs; that the loss of the
funding may place a hardship on the school district involved; and that

this act is immediately necessary because school districts affected by
this act and the Department of Education need to resolve the funding
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issues under this act before the beginning of the 2009-2010 school
year.

Act 811 0f 2009, § 4. Thus, the State has acknowledged that small, remote schools
need additional funding to meet State standards and to prm.fide transportation to
their students.

110. The funding amounts in Ark. Code Aun. § 6-20-603 and 604 are not
rationally related to the needs of small, remote schools. The Joint Committee
knows this and has recommended that the system of funding small, remote schools
be changed. In 2006, BLR conducted a study of small, remote districts. BLR first
presented criteria used by other states to identify and fund small, remote schools.
(2006 BLR Special Needs Study, pp. 8-10). BLR then discussed the difficulty
small, remote schools have in meetiﬁg the requiremer;ig_gf No Child Left Behind
{(“NCLB”). BLR reported:

A requirement of the NCLB Act {2001) that presents a particular

challenge to small rural and isolated schools is the provision that

children in Title 1 schools be instructed by "highly qualified” teachers.

The "Highly Qualified Teacher" provisions of the NCLB Act (2001)

loom large for rural school districts because teachers are difficult to

recruit and retain, and teachers often have to teach in more than one

subject and grade level due to small faculties (Richard, 2003).

(2006 BLR Special Needs Study, p. 10). The report also noted that small, remote
schools were at risk for sanctions under NCLB for not making adequate yearly

progress (“AYP”) because of sampling error, “In lay terms, this means a ot is

riding on a single student's performance, and there are many possibilities of not
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achieving AYP.” (2006 BLR Special Needs Study, pp. 8-10). That study
concluded:

Law governing the closing of isolated schools in the state may need

to be reevaluated. Law providing the requirements for funding

isolated schools may need to be reconsidered. Currently, isolated

schools funded prior to 2004-05 are being funded at levels prescribed

by law and the original qualifications for that funding are no longer

considered for that group of schools. The requirements for special

needs isolated funding partially include some of the requirements

from the original isolated school funding. The designation of

"isolated" for purposes of additional funding could be reviewed and

a more stream-lined determination of that designation could be

developed. '

. (2006 BLR Special Needs Study, p. 24; 2006 Adequacy Report, p. 91).

111. The 2006 Adequacy Report noted BLR’s Special Needs Study and
recommended “that the state continue to fund isolated schools and special needs
isolated funding, and that the funding mechanisms under Arkansas Code
Axnnotated §§ 6-20-603 and 6-20-604 be rewritten.” (2006 Adequacy Report, p.
137). The General Assembly rejected this recommendation. The 2008 and 2010
adequacy reports included no discussion of small, remote schools, and the basic
funding mechanisms for Isolated Funding and Special Necds Isolated Funding
remain unchanged. |

112. While the State has not amended § 6-20-603 or 604 as recommended
by BLR and the Joint Committee, the State did amend § 6-20-604 during the 2010

Fiscal Session. Act 293 of 2010 included a section that will allow the Melbourne
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Schoo! District, and only the Melbourne School District, to continue fo receive
funding under § 6-20-604 despite having closed an isolated school. Section 32 of

Act 293 amended § 6-20-604(¢) as follows (new language is underlined):

(e)(1) A Except as provided in subdivision (e)(2) of this section,

a school district meeting the requirements of subsection (b) of this
section shall receive an amount equal to ten percent (10%) of the
foundation funding received by the school district under § 6-20-
2305(a)(2) based on the three-quarter average daily membership of
the isolated school area under § 6-20-2305(a)(2) if the school district
has school facilities open for kindergarten through grade twelve (K-
12) in one (1) or more isolated schools meeting the requirements of
subsection (b) of this section.

(2} A school district shall receive an amount equal to ten
percent (10%) of the foundation funding received by the school

-district under § 6-20-2303(2)(2) based on the three-quarter average

daily membership of the isolated school area under § 6-20-2305(a)(2)

{A)_The school district has school facilities serving
students in any grade in kindergarten through grade twelve (K-12) in
one (1) or more isolated schools meeting the requirements of
subsection (b) of this section; and

(B)_The school district closed an isolated facility serving
students in grades seven (7) through twelve (12) between Janpary 1,
2008, and July 1. 2008. ,

113. The Melbourne School District is the only school district that will

receive Special Needs Isolated Funding under Section 32 of Act 293 because of the
time period specified in § 6-20-604(e)(2)(B). - There are Arkansas school districts
that satisfy the criterion contained in § 6-20-604(e)(2)(A) but do not satisfy the

criterion contained in § 6-20-604(e)(2)(B). There is no rational or legitimate
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reason to provide additional funding to the Melbourne Schooi District based on the
fact that it closed an isolated school between January 1, 2008 and July 1, 2008.

114. The time period criterion set forth in § 6-20-604(e)(2)(B) bears no
rational relationship to a school district’s need for special needs isolated funding. -
The time period during which an isolated school was closed has no impact on the
cost of transporting students living in an isolated school area. The 87" General
Assembly failed to provide a rational or legitimate reason to provide Special Needs
Isolated Funding to the Melbourne School District but not other similarly sitnated
school districts. School districts that closed isclated schools before, January 1,
2008, and after July 1, 2008, are similarly sitnated in ail material respects to the - |
Melboume School District.

115. The Melbourne School District’s receipt qf funding pursuant to
Section 32 of Act 293 reduces the amount of funding that Deer/Mt. Judea receives
pursuant to § 6-20-604.

| 116. Amendment 14 to the Constitution of Arkansas provides, “The
General Assembly shall not pass any local or special act.” In Wilson v. Weiss, 368
Ark, 300, 245 S.W.3d 144 (2006) (“Wilson I"), the Arkansas Supreme Court
snmmarized its Ameﬁdment 14 jurisprudence: |

We have “differentiated that ‘special’ legislation arbitrarily separates

some person, place, or thing, while ‘local” legisiation arbitrarily

applies to one geographic division of the state to the exclusion of the
rest of the state.” McCutchen v. Huckabee, 328 Ark. 202, 208, 943
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S.W.2d 225, 227 (citing Fayetreville Sch. Dist. No. 1 v. Arkansas State
Bd. of Educ., 313 Ark. 1, 852 S.W.2d 122 (1993)). With regard to a
challenge under Amendment 14, this court has also said: ,

[TThis court has repeatedly held that merely because a-
statute ultimately affects less than all of the state's
territory does not necessarily render it local or special
legislation. Fayetteville, supra, City of Little Rock v.
Waters, 303 Atk. 363,797 8.W.2d 426 (1990).

Instead, we have consistently held that an act of the General Assembly
that applies to only a portion of this state is constitutional if the reason
for limiting the act to one area is rationally related to the purposes of
that act. Fayetteville, supra; Owen [v. Dalfon), supra [296 Ark.
351,757 S.W.2d 921 (1988) 1; Board of Trustees v. City of Little Rock,
295 Ark. 585, 750 S.W.2d 950 (1988); Streight v. Ragland, 280 Ark.
206, 655 S.W.2d 459 (1983). Of particular interest, is Phiflips v.
Giddings, 278 Ark. 368, 646 S.W.2d 1(1983), where we clarified that
although there may be a legitimate purpose for passing the act, itis
the classification, or the decision to apply that act to only one area
of the state, that must be rational. McCutchen, 328 Ark. at 208-09,
943 5. W.2d at 227-28.

Wilson 1, 368 Ark. at 307-08, 245 S.W.2d at 150 (emphasis supplied).

117. Secti.on 32 to Act 293 is local or special legislation in violation of
Amendment 14, There is no rational and legitimate Teason for Section 32 of Act
293 to provide Special Needs Isolated Funding to the Melbourne School District
and not other similarly situated school districts that have closed isolated schools,
Wilson I, 368 Ark. at 308, 245 S.W.2d at 151.

118. The State knows that Isolated Funding and Special Needs Isolai:ed
Funding do not provide small, remote schools the ﬂmding they need to provide

their students a substantially equal opportunity for an adequate education. Most
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" recently, the Two Rivers School District sought to close the small, remote Fourche
Valley K-12 campus because State funding was inadequate. The State Board
approved the closures without determining whether excessive transporiaﬁon time
would deny Fourche Valley students a substantially equal opportonity for an
adequate education. If nothing changes, the Deef and Mt. Judea K-12 campuses
will suffer the same fate as Fourche Vailey.
The Fourche Valley Closure

1 1-9. In May of 2004, the State Board created the Two Rivers School
District (“T'wo Rivers") by the administrative consolidation of the Plainview-Rover
School District, the Fourche Valley School District and the Ola School District.
The Fourche Valley School District was an isolated school district as defined by
Ark. Code Ann. § 6-20-601@)‘ (Repl. 2009). Upon consolidation, Fourche Valley
Elementary School (grades K-6) and Fourche Valley High School (grades 7-12) i
became isolated schools as defined by Ark. Code Ann. § 6-20-602(a) (Repl. 2009).
Following éonsolidation, the State Board created a new school board composed of
members elected from seven single-member zones. The territory of the former .
* Fousche Valley district was included in a single zone.

120. At the time of consolidation, Atk. Code Arm. § 6-20-602(b) stated that
isolated schools "sﬁaﬂ remain open.” See Act 60 of 2003 (2nd Ex. Sess.), § 5. In

2005, the General Assembly amended Ark. Code Ann. § 6-20-602(b) and created a
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process for closing isolafed schools. See Act 1397 of 2005 ,§2. Tt requires either a
unanimous vote of the local school board, or if the vote is not unanimous, approval
by the State Board. The State Board may approve the closing of an isolated school
where it finds that closure “is in the best interest of the students in the school
district as a whole.” Ark. Code Ann. § 6-20-602(b}(2)(C)(ii).

121. Two Rivers’ Superintendent, Sherry Holliman, recommended closing
the Fourche Valley schools because the schools were running a deficit and leading
Two Rivers toward “fiscal distress.” School districts identified as in fiscal distress
are subject to state takeover inch_tdiné removal of the superintendent and
dissolution of the board of directors. See Atk. Code Ann. §§ 6;20;-1901-— 6-20-
1906. On March 2, 2009, Two Rivers’ Board of Directors voted 6 torl to close the’
Fourche Valley schools with the Fourche Valley representative dissenting.
Because the vote was not unanimous, Ark. Code Ann. § 6-20-602(b) requir_ed Two
Rivers to petition the State Board for approval to close the schools.

122. The State Board conducted a hearing on Two Rivers’ petition to close

~ the Fourche Valley schools on April 13, 2009. Before the State Board, Two Rivers
presented proof that inadequate state funding made it impossible for Two ijefs to
continue operating the Fourche Valley schools in compliance with state standards.
The Fourche Valley schools’ operating deficit was cavsing Two Rivers to have a.

"declining balance” that would eventually result in Two Rivers being identified as
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in fiscal distress. Holliman told the State Board that closing the Fourche Valley
schools was a last resort. She testified:
Addressing the Fourche Valley campus is the only way we feel that
we - at this point we've made all of the cuts in the district that we
can, with the exception of addressing the Fourche Valley campus. We
think this is a way for us to become more efficient with what we can -
do. We hate to have to petition for this closure . . . [TThis is not what
we would like to see happen [f]or the patrons of the Fourche Valley
District, but we feel that there’s no choice left to us. With too many
students related to the staff, [being] required to meet state standards,

~the facility deficiencies that we have district-wide, and trying to make
- school improvements, we feel we need to move forward with this.

{State Board Transcript, Apnl 13, 2009).

123. Parents of Fourché Valley students argned that the Fourche Valley
schools were necessary for the State to provide Fourche Valley ;tudents a
substantially equal opportunity for an adequate education because of the negative
impact of excessive transportation time. Two Rivers acknowledged that closing
the Fourche Valley schools would require three of ;Lhe four Fourche Valley bus
routes to travel an additional 15.8 miles one-way each day ~ effectively adding
around 40 minutes per day to the routes. In addition, these three bus routes would
be consolidated into two longer routes to save additional money. Holliman stated
that the longer of these two routes would travel 63.9 miles and last 80 minutes one-
way. The Fomche'Vallgy bus route closest to Plainview would be consolidated

- with an existing Plainview route. According to Holliman, that route would be 71.6
miles. Holliman estimated that this route would be between 80 and 90 ininutes
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one-way. A Fourche Valley patron and Foﬁrche Valley's representative on the
Two Rivers’ Board of Directors testified that the one-way transportation time
would likely be closer to 120 minutes - four hours of total transportation time each
day.

124. The State Board voted 5 to 2 to approve closing the Fourche Valley
schools. The State Board, acting on the advice of counsel, refused to determine
whether the Fourche Valley schools were necessary because of the negative impact
of excessive transportation time. After Fourche Valley patrons presented their case
to the State Bqard, legal counsel for the State Board told them not to consider the -
Fourche Valley patrons’ conétih:tional argument. He said, “In my opinion, as your

Counsel, that goes . . . beyond your responsibilities as set fofth in 6-20-620.”

(Record, Tr. 94:25-95:1-3), Similé:rly, legal counsel for Two Rivers stated, “To the
extent that Mr. Finley (sic) raised constitutional issues regarding school funding
and those type things, I submit to ydu, and the District submits to you, that those
are not issﬁes that this Board should be concerned with.” (Record, Tr. 97:1-5)

125. The State Board erroneously interpreted Ark. Code Ann. § 6—20-
602(b) to preclude consideration of whether an isolated school is necessary.
because of the negative impact of excessive transportation time. As noted ébove,
the State Board may approve the closing of an isolated school where it finds that

closure “is in the best interest of the students in the school district as a whole.” See
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Ark. Code Ann. § 6-20-602(b)2)(C)(ii). A basic principal of statutory
construction is that “TiJf it is possible to construe an act so that it will pass the test
of constitutionality, the couris not only may, But should and will, do s0.” Lovew.
Hill, 297 Ask. 96,99, 759 S.W.2d 550, 551 (1988) (citing Davis v. Schimmel, 252

Ark. 1201, 482 S.W.2d 785 (1972)). Thus, the “best interest of the stndents”

' standard in Ark. Code Ann. § 6-20-602(b}(2)(C)(ii) may, and should be, construed

in a constitutional manner. For the “best interest of thé students” standard to be
constitutional, it cannot be construed 1o allow an isolated school to be closed if the
school is necessary for the State of Arkansas to provide the isolated school students
a substantially equal opportumity for an adequate education because of the negative
impact of excessive transportation time,

*126. Carol Walker and other Fourche Valley parents (“Walker") appealed
the State Board's decision to Circuit Court pursvant to the Administrative
Prqcedure Act (“APA™), Ark. Code Ann. § 25-15-212 (Repl. 2004). The Circuit
Court affirmed the decision of the State Board. Walker appealed. The Supreme
Court affirmed refusing to address the constitutional issues raised by Walker.” The
Arkansas Supreme Court made cleas it was not deciding whether Athe State’s

school-funding system was constitutional. It stated:

*Walker did not challenge the constitutionality of § 6- 20-602(b)(2)(C)(11) on its
face or as applied by the State Board.
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The State was not a defendant in this case, and it is the [State] Board’s

action that is the sole action subject to review under the APA. While

the Board is an agency of the State, it is not the State itself, and

because this is an appeal under the APA, whether or not the State

itself is in violation of its constitutional duty to previde an adeguate

education is simply not before us.
Walker v. State Board, 2010 Atk, 277 at 19 (emphasis supplied). Nevertheless, the
Arkansas Supreme Court hinted that 90 minute one-way bus rides were
constitutionally suspect. It stated, “It is evident to this court that the General
Assembly is aware of the issues involving public-school transportation, and we
have every confidence that its resolution of any matters involving education, such
as transportation concerns, will be d'u'eét and substantial.” Walker, 2010 Ark. 277
at 20, n.7.

127. The Fourche Valley case makes clear that the current school-funding
system is inadequa_te for small, remote schools and demonstrates the State’s
inhumane desire to close these schools, The Picus model, based on prototypical
schools of 500 students, does not come close to meeting the needs of small, remote
schools with less than 200 students K-12. The Picus model, as implemented by
the State, fails to meet the needs of small, remote schools to transport students,
attract and retain highly-qualified teachers, pay teacher retirement and health

‘insurance benefits and build and maintain facilities. Each of these deficiencies is

discussed in more detail below.
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Student Transportation

128. Student transportation is a necessary component of an adequate
education system. The State’s current system of funding student transportation has
no rational basis. As discussed above, the foundation funding matrix includes a
per student amount for student transportation -- $286.00 per student in 2008-09.
This means all school districts receive the same amount of transportation funding
per student, irrespective of their actual transportation costs. As a result, some
school districts receive more transportation funding than they need, and school
districts like Deer/Mt. Judea receive less than they need and must use foundation
funding intended for other components of an adequate education to pay
transportation costs and/or sibject its students to excessive transportation time.
Excessive transportation time has a negative impact on student achievement and
places students at increased risk of serious injury or death from traffic crashes. To
comply with the constifution, the State must adopt a standards- and research-based
system of funding transportation that includes a maxnnum one-way transportation
time. )

129. In 2006, Picus recommended that transportation funding be removed
from foundation funding and that a new transportation funding system be
developed. The 2006 Picus Recalibration Report stated:

In addition, as discussed at the January meeting, we will recommend a
different approach to transportation funding. We anticipate proposing
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-a method of funding transportation costs that will vary by district
depending on district characteristics (i.e. population density, road
condition, distances and number of students transported, etc.).

Because data on pupil transportation are limited, this document
utilizes actual transportation expenditures of Arkansas school districts
to estimate a state-wide per pupil figure. Again, seeking guidance
from the Oversight Committee we will find a way to allocate
transportation funds that more accurately reflects the realities of
individual school districts,

(2006 Picus Recalibration Report, p. 61). Until a new system of funding
transportation was developed, Picus estimated districts” 2007-08 transportaﬁon
cost by increasing their past actual cost for inflation. Picus explained:

As noted above, we recommend that the transportation figure be
removed from the new “per pupil” {foundation funding] amount and
provided to districts as a separate grant, providing each district with
the amount actually spent per pupil on transportation in 2004-05
inflated up to an appropriate figure for 2007-08 until the state creates
a more standards- and research-based transportation funding formula.

(2006 Picus Recalibration Report, p. 79). Picus never made a specific
recommendation for funding transportation because the State halted Picus’ study of
transportation before it was completed. Upon information and belief, the State
halted the Picus study of transportation because of concerns about the cost — both
the cost of the study and the cost of the transportation funding formula likely to be
recommended.

130. The 2006 Adequacy Report included the following discussion of

transportation:
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The 2006 Picus Report states that transportation costs average $286
per average daily membership, but the variance is wide; it ranges from
$63 per average daily membership to $658. The [Dlivision [of Public
School Academic Facilities and Transportation] submiited written
testimony that it was reviewing options for support of local
transportation needs. One of the options under consideration is the
introduction of a series of statewide contracts for fuel. This cencept
would assist school districts by stabilizing the fluctuating costs of
fuel. The division has not made a final determination about this
possibility becanse it is still collecting data necessary to determine the
scope, cost and feasibility of such a program.

The report’s only recommendation was further study of ways to reduce
transportation costs. (2006 Adequacy Report, p. 159). Because no “standards-
and research-based transportation funding formula” was ever devsioped, the
statewide average per pupﬂ transportation cost of $286.00 w_és includéd in the
foundation funding matrix for 2007-08 and 2008-09.

131, The 2008 Adequacy Report had no discussion of transportation issues,
but it did include the foliowing recommendation with supporting rationale:

Recommendation: The issue of whether to change the amount of
funding in the matrix for public school transportation is referred to the
Education Committees for consideration. The Education Committees
recommend that the amount of $24,584,000 in General Reverme Funding
be provided each year of the upcoming biennium-to the Public School
Fund to be utilized for Enhanced Transportation Funding. This enhanced
Transportation Funding is in addition to the $286 per ADM currently
provided in the Funding Matrix and will be distributed to school districts
in accordance with the distribution methodology developed by the BLR.

Rationale: The current funding matrix provides $286 per student to fund
K-12 student transportation, but evidence was presented that rising costs
are causing many school districts to spend more than $286 per student.
Richard Wilson, Assistant Director for Research Services of the BLR,
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told the Education Comimittees that the amount that districts spend on _
transportation appears to exceed the $286 provided in the matrix in some
cases. However, the committee was not presented with complete data

from the school districts to make a final recommendation. Therefore the
committee recommended that the Education Committees continue to

study the transportation issue.

The Education Committees have determined that state-funded
transportation for public education may be a necessary component to
providing students with an equitable opportunity for an adequate
education fo the extent that a student would not otherwise be able to
realize this opportunity but for such transportation being provided by the
state, There is currently no data available to determine each district's
essential route miles for students whose access to an equitable
opportunity for an adequate education would be prevented by disability,
poverty, distance, or geography. However, that determination is not
required at the present time, as the committees' recommendation for the
distribution methodology for the Enhanced Transportation Funding,
which is in addition to the foundation funding matrix amount, utilizes a
function of each district's historical route miles that is well above this
minimum adequacy standard.

(2008 Adequacy Report, p. 56). The 87" General Assembly (2009) rejected this
recommendation and continued to provide all school districts the same per student
amount for transportation, ixreﬁpective of school districts’ actual transportation
costs, for the 2009-10 and 2010-11 school years.

132. The 2610 Adequacy Repbrt included little discussion of transportation
issues. Itnoted that school districts continued.to spend widely vai‘ying amounts on
transportation. “The difference in matrix expenditures for transportation now
ranges from a low of $74.78 (one outlier district excluded) to a high of $842.12 per

pupil.” (2010 Adequacy Report, p. 43). Tt then repeated the recommendation from
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the 2008 Adequacy Report that “enhanced transportation funding” be provided to

school districts with high transpmtatlon costs. The report stated;

For FY2012 and FY2013, keep the funding for the transportation line
item at its current FY2011 funding level of $297.50, but create a
separate funding line item to be known as Enhanced Transportation
Funding. Distribute funding for this line item using a formula based
on "essential linear route miles” (those directly related to transporting
students to and from school for the purpose of providing them with
the opportunity to receive an adequate education) to those school
districts whose transportation costs are not covered by the amount of
funding provided to them by the current fransportation line item in the
matrix. Establish the funding for the Enhanced Transportation
Funding line item using the appropriate inflationary adjustrnent o the
amount of funding currently allocated to the transportation line item in
the funding matrix {2.5% of the matrix funding for n'ansportatmn n
FY2012 and 2.9% in FY2013).

(iOlO Adeqguacy Report, p. 66).

133. Even if the 88" General Assembly (2.01 1) provides school districts
with “enhanced transportation funding,” the system will continue to violate the
constitution for at least three reasons. First, it is inefficient and inequitable to pay
some districts more than their actual cost of transportation. In 2008-09, the Fort
Smith School District, for example, received $3.9 .million in transportation
funding, but its actual transportation cost was oniy $2.4 million — a $1.5 million
surplus.

134. Second, the transportation component of foundation funding has no
rational basis. The $286.00 per student transportation fanding amount included in

the 2007-08 and 2008-09 matrices was the 2004-05 average cost inflated to 2007-
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08. In 2008, BLR inflated 2006-07 actual transportation costs for 2009-10, and the
average transportation cost was $385.00 per student. (2008 BLR Trausportation
Study Handout). Thus, for 2010-11, the transportation funding included in the
foundation funding matrix ($297.50 per stﬁdent) will not even cover an average
district’s tranSportation cos;ts ($385.00 per student according to BLR),

135. Third, the 2010 Adequacy Report does not recommend that the _
Commission for Public School Academic Facilities and Transportation
(“Commission™) define excessive transportation time. A rational System of
transportation funding must include a definition of excessive transportation time,
or stated another way, the maximum amount of time a child may spend on a bus,
In rural areas, the number of buses and bus drivers needed depends on the number
of bus routes, and the number of bus routes depends on how long children may be |
on abus. All other things being equal, if a school district needs five routes to get
all students to school within 90 minutes one-way, it Would need 10 routes to get all
students to school within 45 minutes one-way. Therefore, to determine the amount
of transportafion funding school districts need, the State must establish a maximum
transportation time.

136. The State has recognized the problem of excessive traﬁsportation
time, but it has lacked the political will to address the problem. Act 1452 of 2005,

directed ADE to “conduct a study of isolated schools to determine the most
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. efficient method of providing opportunities for an adequate and substantially equal

-education for students without excessive transportation time.” See Act 1452 of
2005, § 2, then codified as Ark. Code Ann. § 6-20-605. Despite this express
directive, ADE refused to define e'xce;ssive transportation time. (2007
Transportation Memo, p. 10). In response to Act.1452, ADE submitted a
memorandum explaining why it did not define excessive transportation time. _
While ADE acknowledged thai the most comlnoniy cited study by Lu and Tweeten
found that excessive transportation time had a negative impact on student ,
achievement, ADE discounted the study because it was done in 1973. ADE
concluded, “There is no way for this Department to make 2 recommendation on the
relationship between transportation and student achievement without the benefit of
scientifically based studies. In addition to the above referenced problem, there are
too many locally controlled decisions that influence school transportation issues.”
(2007 Transportation Memo, p. 9). Notably absent from ADE’s memorandum was
any discussion of ADE conducting “scientifically based studies™ so an evidence-
based recommendation could be made. ADE’s atteﬁlpt to defer to local:control
“has not been an option since the DuPree decision.” Lake View fII, 351 Ark._at -

79,91 5.W.3d at 500.
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137. In 2007, the General Assembly repealed Ark. Code Ann. § 6-20-605,
(Act 1573 of 2007, § 60), but adopted Act 1604 of 2007 requiring BLR and the
Division of Public School Academic Facilities and Transportation to:

[Clonduct a study of the transportation of public school students by
public school districts in the state with an emphasis on public school
districts resulting from consolidation or annexation, isolated school
districts, and public school districts with declining enrollment to
assess whether the time and cost of public school district
transportation for students enrolled in those public school districts can
or should be minimized.,

~ Ark. Code Ann. § 6-19-123(a) (Repl. 2009). BLR was to report its findings by

October 1, 2008, |
138. In response to Act 16ﬁ4, BLR made a power point presentation to the

Joint Committee on October 14, 2008. Based on a sample of 30 school districts,
BLR found 2006-07 per student transportation costs inflated to 2009-10 ranged
from $103.00 to $982.00 and averaged $385.00 per student. (2008 BLR
Transportation Study Handout). BLR reminded the J oitif Committee that the
$286.00 per student provided as a part of foundation funding in 2007-08 was based |
on the 2004-05 average transportation cost increased for inflation. (2008 BLR
Transportation Study, p. 4). It further reminded the Joint Comﬁiﬁec of the
recommendations made in the 2006 Picus Recalibration Repost that transportation
funding be removed from foundation finding, that a standards- and research-based
transportation fimding formula be develéped, and until then, school districts
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receive their actual fransportation costs increased for inftation. {2008 BLR

Transportation Study, pp. 5-6). BLR then suggested a standards- and research-

based transportation funding formula, but the Joint Committee failed to
-recommend its adoption, and it was not adopted by the General Assembly.

139. While Act 1604 of 2007 directed BLR to study how transportation
time “can or should be minimized,” Ark. Code Ann. § I6-1 9-123(a), BLR did not
address the question. Even so, BLR’s proposed transportation funding formula did
include “the number of buses.” As discussed above, the number of buses a school
district needs depends on how long students may ride a bus, and school districts
will lack any rational basis for deciding how long students may ride a bus until the
Commission defines excessive transportation time.

140. In Arkansas, excessive transportation time may be defined as the
amount of transportation time that will deny a student a substantiaily equal
opportunity for an adequate education. Both common sense and scientific research
tell us that excessively. long bus rides have a negative impact on student
achievement. The 1973 study by Lu and Tweeten found that 4® and 8" graders
suffered a two percent decrease in achievement for every one hour spent oﬁ a bus.
(Lu and Tweeten, p. 3). It is not uncommon for children living in rural Arkansasto -
spend three hours a day on a bus. {Walker v. State Board, SBE Arg p. 4) Thét

translates into a six percent reduction in achievement based bn the 1973 study by
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Lv and Tweeten. The decrease in achievement may result from a multitude of
factors including sleep deprivation, sporadic meal times and little time for
homework or extra-curricular activities.

141. As noted above, in 2006 Picus was commissioned to conduct a study
of student transportation. Though that study was never completed, the “working
draft” noted that experts recommended no more than 36 mirutes on a bus one-
way. (2006 Picus Transportation Study, p. 15). In the Pulaski County interdistrict
desegregation case, the Court of Appeals for the Eighth Circuit approved a 45
minute one-way transportation time limit. In an opinion by the late Judge Richard
Ammold, the Eighth Circuit explained:

We authorized the District to allow deviation beyond the prescribed

percentage ranges in black enrollment if necessary to keep the one-

way bussing times within the forty-five minute limit. [internal

quotations and citation omitted]. We did so because we recognized

the existence of practical limits to the remedial use of desegregating

student assignments, particularly where the time or distance of travel

risks damage to the health and education of school children. [internal

quotations and citation omitted].

Little Rock Sch. Dist. v. Pulaski County Special Sch. Dist., 921 F.2d 1371, 1377-78
(8th Cir. 1990). A maximum one-way fransportation time was necessary in the
interdistrict desegregation case, in part, because the State reimburses the Pulaski

County districts for their actual cost of interdistrict transportation. The 45 minute

maximum one-way transportation time prevents the State from attempting to
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reduce the cost of interdistrict tr'ansportatim{ by decreasing the number of bus
routes and increasing transporiation times.

142. Qutside of Pulaski County, however, the State has aggressively sought
to reduce transportation costs by underfunding transportation, forcing school
districts to cut bus routes, and as a result, increasing transportation times such that
they border on inhumane, Deer/Mit. Judea has been forced to cut bus routes

~ resulting in 90 minute one-way transportation times for some.children (including
children with severe disabilities).” Deer/Mt. Judea cannot remain fiscally sound
and reduce the transportation time of its students without additional fuixding from
the State. In 2008-09, Deer/Mt. Judea spent $313,811 on student u'énspoﬂation,
but only received $108,394 in transportation funding — a deficit of $205,417.
Deer/Mt. Judea was required to use funding intended for other components of
adequate education to cover this deficit.

143. The Deer and Mi. Judea schools are necessary to provide a
substantially eﬁual opportunity for an adequate education to their students because

* “the time or distance of travel risks damage to the health and education of school
children.” Little Rock Sch. Dist., 921 F.2d at 1377-78. Deer/Mt. Judea covers 394

square miles and is the most sparsely populated school district in Arkansas. If

* Excessive transportation time has been found to result in a violation of the
Individuals with Disabilities in Education Act (“IDEA”). See, e.g., Bonadonna v.
Cooperman, 557 IDELR 178 (D. N.J. 1985). .
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Deer/Mi. Judea’s schools were closed, it would at a minimum add 20 minutes one-
way to bus rides that are already 90 minutes one-wéy, and the consolidated district
would be the largest in Arkansas covering 1,058 square ﬁles. -'

144. Closing the Deer and Mt. Judea schools would also impose an
inhumane safety risk on students. Deer/Mt. Judea’s students already face a
significant risk of injury or death due to traffic crashes and that risk increases with
the number of vehicle miles traveled. The Deer campus is located on top of a
mountain at 2,339 feet above sea-level. The Mt. Judea campus is located in
“Arkansas’ Grand Canyon” at 928 feet above sea-level. Numerous signs warn that

| the two-lane highway is “very crooked and steep.” Most of the roads traveled by
Deer/Mt. Judea’s buses are unpaved and poorly maintained, in addition to being
“very crooked and steep.”

145. National Highway Traffic Safety data shows that around 60 percent of
traffic fatalities occur on rural roads. In 2007, the national fatality rate per 100
million vehicle miles traveled was 2.5 times higher in rural areas than in urban
areas (2.21 and 0.88, respectively). (NTSAB10996, pp. 1-2). Data from the
Arkanéas State Highway and Transportation Department shows that from 2004
through 2008 the five-year average fatality rate per 100 miilion vehicle miles
traveled was almost three times higher in Newton County than Pulaski County

(3.82 and 1.37, respectively). If only 2008 is considered, the fatality rate per 100
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million vehicle miles traveled was almost 7.6 times higher in Newton County than
Pulaski County (5.44 to .72, respectively). Because Deer/Mt. Judea’s students
épend about twice as much time on a bus as students in Pulaski County, the
increased risk is doubled. The only way to mitigate this risk is to decrease the time
and distance traveled by Deer/Mt. Judea students. This will require that the Deer
and Mt. Judea campuses remain open, and the State provide Deer/Mt. Judea the
funding necessary torun additional bus routes, thereby decreasing transportation
time.

146. For the State to provide rural students a substantiaily equal
opportunity for an adequate education, the maximum transportation time must be
the same for all Arkansas school children. While it may cost the State more to
transport rural students, the maximum amount of transportation time cannot
depend on the cost. To do so would be funding education “based upon what funds
were available - not by what was needed.” Lake View ¥, 364 Ark. at 413, 220 |
S.W.3d at 655-56. The Staté agreed to a 45 minute one-way time limit for
interdistrict transportation in Pulaski County as necessary for the health and
education of children in Pulaski County. Given this 21 year-cld agreement, the
State should be estopped from arguing that longer transportation times are not

excessive. The State has no rational basis for imposing longer transportation times

Page 94 of 112

00009L

Add 94




on rural children and equity requires that the Commission establish a 45 minute
one-way transportation time limit for all school children in Askansas, -

Recruiting and Retaining Highly-Onalified Teachers

147. Deer/Mt. Judea struggles to recruit and retain highly-gualified

teaﬁhers because of its geographic remoteness. Few highly-qualified teachers live
in Newton County, and the current funding system does not provide Deer/Mt.
Judea the funding necessary to attract teachers willing relocate to Newton County.
In fact, Deer/Mt. Judea must pay its teachers the State minimum to avoid fiscal
distress. When unable to atiract certified teachers, Deer/Mt. Judea has filled gaps
with non-traditional teachers, but after three years, these teachers become fully
certified and leave Deer/Mt. Judea for higher pay; Deer/Mt. Judea’s inability to
recruit and retain highly-qualified teachers results in the State denying Deeth.
Judea’s students a substantially equal opportunity to an adequate education.

148. The problem of intrastate competition for teachers is well-known, but
as in other areas, the State rejected Picus’ recommendation for addressing the |
problem. In 2003, the State contracted with Picus to study the teacher
compensation system in Arkansas. That report concluded that Arkansas’ current
teacher compensation system “is lacking” in the following areas: . |

1. Teacher salary levels are below that of the contiguous states as

well as the member states of the Southern Regional Education Board
(SREB) — hampering Arkansas’ ability to recruit and retain the levels
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of skills required to deliver student achievement required by its
adequacy goals.

2. The current single salary schedule prevalent throughout Arkansas’
school districts fails to create the incentives and opportunities for
Arkansas teachers to develop and apply the kinds of skills required to
improve student learning.

3. There are no incentives in the current teacher compensation
program to directly reward teachers for their efforts leading to
improved student leaming,
(2003 Teacher Compensation Study, p. 7). The Study recommended a statewide

system of teacher compensation and made five specific recommendations:

1. Increase Arkansas’ teacher salaries by 15% -- at a cost of $277
million.

2. Adopt a Knowledge and Skill Based.Pay (KSBP) salary schedule to
replace the single salary schedule currently in use.

3. Adopt a set of policies for teachers to progress through the new
KSBP salary schedule.

4. Adopt the Corﬁmittee’s recommendations for piloting KSBP and
making the transition from our current salary schedule to the KSBP
salary schedule.

5. Adopt the Committee’s recommendation for designing and
implementing a new School Based Performance Award program.

{2003 Teacher Compensation Study, p. 8).
149. The statewide teacher compensation system recommended by Picus
recognized that “[s]alary levels should also reflect the amenities and dis-amenities

of the various districts in Arkansas, specifically those in rural areas.” (2003
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Teacher Compensation Study, p. 16). It included a “geographic shortage adder”
that would allow the State “to adjust the [salary] schedule to compensate teachers
to locate in hard to place areas (both urban and rural).” (2003 Teacher
Compensation Study, p. 79). The report explained that the geographic shortage
édder “contributes to creating a level playing field among Arkané.as’ school
districts for attracting and retaining teachers.” (2003 Teacher Compensation
 Study, p. 79).

'150. The State has failed to implement a statewide teacher compensation
system or otherwise create a “levél playing field” among Arkansas school districts
for attracting ahd retaining teachers. While the State increased funding for teacher
salaties so as to make Arkansas overall competitive regionally, Deer/Mt. Judea
cannot compete with other school districts in ‘Arkansas or regionally because it
cannot pay above the State minimum teacher salaxy.

151. The téacher salary diparity between Deer/Mt. Judea and large, low-
cost districts is large and getting larger. The 2006 Adequacy Report found thét the -
highest average teacher salary was $53,491 while the lowest was $30,092.
Questions were raised about whether this disparity in teacher salaries violated the
constitution, and the Arkansas Attorney General (“AG”) was asked to render an
‘opinion on the issue. The AG concluded that intrastate salary disparities were not

per se unconstitutional. However, the AG advised the Joint Committee;
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Should the State discover that some districts are unable to attract and

retain [teachers who provide the type of instruction the State defines

as ‘adequate’], it is for the General Assembly to determine, as a matter

of policy, what steps can or should be taken to address the issne.

Efforts to promote or require greater “equality” of teacher pay

between districts may be but one of rhany ways in which to address

such a problem, if it exists, but it is not the sole constitutionally

acceptable way. '
(AG Teacher Compensation Memo, p. 6). Accepting this as an accurate
interpretation of the law, the State “discovered” that small, remote districis were
having trouble attracting and retaining highly-qualified teachers no later than 2003,
The 2003 Picus repoft on teacher compensation identified the problem and
recommended a “geographic shortage adder” to address it. The State rejected this
recommendation and inequality prevails.

152. The 2008 Adequacy Report documented the large intrastate disparity
in teacher salaries. ¥t found:

- In Arkansas, the lowest beginning salary in 2006-07 was $28,611, and

the highest was $41,000, for a difference of $12,389. That disparity

decreased from $12,581 in 2005-06. The lowest district average salary

in 2006-07 was $34,080, and the highest was $59,026, for a difference

of $24,946. That disparity increased from $22,469 in 2005-06.
{2008 Adequacy Report, p. 20). The report acknowledged that “Jtjeacher turnover
is a significant factor for Arkansas schools. In much of the state, the turnover rate
is 24 percent or higher.” (2008 Adequacy Report, p. 23).

153, The 2008 Adequacy Report reviewed State programs designed to

level the playing field for highly-qualified teachers. First, Act 101 of the Second
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Extraordinary Session of 2003 created the High-Priority District Teacher Incentive
Program, codified as Ark. Code Ann. § 6-17-811. That program provided hiring
and retenﬁén bonuses ($4,000 signing bonus, $3,000 for two years, $2,000
thereafter) for teachers entering small, high-poverty school districts. To qualify as
a “high-priority district,” 80 percent or more of a school district’s students must be
NSL students. Deer/Mt. Judea has never been able to qualify as a high-priority
district because it has never had 80 percent or more NSL students. In 2008-09,
73.1 percent of Deer/Mt. Judea’s students were NSL students, There is no rational
basis for excluding Deer/Mt. Judea from the High-Priority District Teacher
Incentive Program. Small, remote districts and high-poverty districts are similarly
situated in their need for incentives to attract and retain hi ghly-qualified teachers.
(Odden and Picus, School Finance: A Policy Perspective, p. 405 (4™ Ed. 2008)).

154. Even if Deer/Mt. Judea was eligible for this incentive program, the
program has proved ineffective. While superintendents of high-priority districts
testified in 2006 that the ﬁrogram “has enabled those schools to more effectively
recruit and retain higher quality classroom teachers by providing the district with &
method to provide competitive teacher salaries,” (2006 Adequacy Report, p. 86),
the 2008 Adeguacy Report found that only 374 teachers had participated in the

program causing over 40 percent of the money appropriated for the program to go
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- unspent. (2008 Adequacy Report, p. 24). The bonus amounts were clearly too
small given the $25,000 disparity in average teacher salaries.

155. Second, Act 2196 of 2005 created the Teacher Opportunity Program
(“TOP”) which provides incentives for teachers to obtain additional college
instruction and to obtain certification in additional éubject areas. An incentive for
teachers to obtain certification in additional subject areas is much needed. Small,
remote schools require teachers to teach multiple subjects because of the small
number of students needing particular classes. Unfortunately, the TOP incentive
has also proved ineffective. In 2006-07, almost three-quarters of the TOP
appropriation was pot spent. (2008 Adequﬁcy Report, p. 25). Moreover, the TOP
program does not require that teachers teach in small, remote districts. Thus, the
additional certification simply makes teachers more likely to be able to land a
higher-paying teaching position in a large, low-cost district.

156. Third, Act 39 of the Second Extraordinary Session of 2003 created the
ATcacher Hbusing Development Program, Ark. Code Am. § 6-26-101 to 305, to
provide rental stipends and low interest loans for tcachefs to teach in “high-
priority” school districts. To qualify as a high—pﬁoﬁty district, 50 perccnt OT more
of the district’s students must be performing below proficient on the Benchmark
Exam. Ark. Code Ann. § 6-26-102(8). Deer/Mt. Judea has never qualified for this

- program because more than 50 percent of its students have scored proficient or
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above on the Benchmark Exam. Even if Deer/Mt. Judea was eligible, this program
has also proved ineffective. The 2008 Adequacy Report stated:

In 2006-07, the program received $100,000 in state funding, but paid

out nothing to teachers. The program's other expenditures totaled

$125,897, including $25,897 in carry over funds from the previous

year.

The program was first funded in FY2005 with $300,000. An

additional $100,000 was added annually for the following three years,

for a total of $600,000 for the program. The first housing stipends

were awarded in 2008. Through March 31, a total of $4,500 in

rental stipends had been paid for nine teachers. Additional funding

had been committed but not disbursed. Total program expenses as of

March 31, 2008 were $283,550.

(2008 Adegnacy Report, p. 25).

157. Therefore, the 2008 Adequacy Report put the Joint Committee on
notice of the continuing problem of intrastate disparities in teacher salaries and that
the programs adopted so far to address the problem have been ineffective.
Nevcrtheless; the Joint Committee made no recommendations to the 87" General
Assembly (2009) related to the intrastate disparity in teacher salaries.

158. Despite no recommendation from the Joint Committee, the 87"
General Assembly (2009) recognized that the incentives in the High-Priority
District Teacher Incentive Program were toe smail but only increased the
incentives by $1,000. Even with this increase, the incentives (now $5,000 hiring,

$4,000 for two years and $3,000 thereafter) remain too small to make the program

effective given the $25,000 disparity in average teacher salaries. The program also

Page 101 of 112

000101

Add 101




remains limited to small districts with 80 percent or more NSL students, and thus,
excludes Deer/Mt. Judea.

159. The 87" General Assembly (2009) also repealed a minority teacher
incentive program and replaced it with the State Teachef Education Program
(“STEP”), codified as Ark. Code Ann. § 6-81-1601.to 1606. This program repays
federal student loans in the amount of $3,000 for a maximum of three years for
teachers in subject areas having a critical shortage of teachers or teachers located in.
a geographical shortage area. Ark. Code Ann. § 6-81-1606(a)(1)(B). DeerfMt.
Judea was not identified as being located in a geographicai shortage area for 2009-
10 but is for 2010-11.

160. STEP had little chance of success for at least thfee.;easons. First, it
only provides an incentive to teachers with student loa.ps — a small sub-population
of certified teachers. Second, the $3,000 incéntive is far less than the $25,00d |
disparity in average teacher salaries so teachers remain more likely to pursue
employment in large, low-cost districts. Finally, the mcenﬁve is for only three
years after which the teacher may leave for higher pay in a lérgc, low-cost district.

161, The 2010 Adequacy Report provides additional evidence that the
State’s effosts to level the playing field for teachers have failed; Ther disparity in

. starting and average teacher salaries among school districts continues to grow. The

lowest beginning salary in 2008-09 was $29,244, and the highest was $42,230, for
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a difference of $12,986. That disparity increased from $12,389 in 2006-07. The .
lowest average salary in 2008-09 was $34,437, and the highest was $60,663, a
difference of l$26,226. That disparity increased from $24,946 in 2006-07. (2010
Adequacy Report, p. 47).

162. While the average Arkansas teacher salary remains regionally
competitive, even if less so, the problem is that most Arkansas sch_dol districts pay
miuch less than'the Arkansas average. The 2010 Adequacy Report recognized that
Arkansas’ regionally competitive aﬁerage salary is the result of high salaries paid
by large, low-cost districts. Tt stated, “Of the 244 districts surveyed, 180 (73.8%)
had averages plus benefits below the average teacher salary and benefits in the
matrix. Higher salaries in larger districts appear to be driving the statewide
average salary higher. The 25 districts (10.2%) with the highest teacher salary
averages emi:loy over one-third (37%) of the FTE [Fuli Time Equivalent] teachers
in the state.” (2010 Adequacy Report, pp. 33-34). | -

163. Small, remote districts like Deer/Mt. Jﬁdea can only afford to pay its
teachers the State minimum and remain unable to compete inside and outside
Arkansas for higlﬂy—qﬁaliﬁed teachers. The 2010 Adequacy Report noted that 29
school districts paid teachers the State minimum which has not increased since

2008-09. (2010 Adequacy Report, p. 46).
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164. The 2010 Adequacy Report includes no discussion of STEP or other

‘programs intended to address the intrastate teacher salary disparity, and it makes

no recommendations to address the issue.

165. In Lake View III, the Arkansas Supreme Court recognized that the
intrastate salary disparity was an issue of constitutionél significance. Lake View
II7, 351 Ark. at 61, 91 8.W.3d at 489 (“Serious disparities also exist in teacher
salaries among school districts within the State of Arkansas.”). When it appointed
the Masters in 2004, it ordered the Masters to evaluate, among other things, “the
measures in place to assure that teacher salaries are sufficient to prevent the
migration of teachers from poorer school districts to Qedtﬁér school districts or to
neighboring states.” Lake View Sch. Dist. v. Huckabee, 256 Azk. 1,3, 144 S W.3d
741, 742 (2004). In issuing its mandate in 2005, the Arkansas Supreme Court
cited the High-Priority District Teacher Incentive Proéram, the Teacher Housing .
Development and the predecessor to STEP and concluded, “The General Assembiy
has addressed the issue in a meaningful way.” La?ce View IV, 358 Ark. at 158, 189
S.W.3d at 15. However, the Court also noted the Masters’ conclusion that the
effectiveness of these programs “will not be known for at least another year.” fd.
358 Ark at 149, 189 S.W.3d at 9. 1t is now known that these prograrps-were
ineffective. The disparity in starting and average teacher salaries continues to

grow. Large, low-cost districts continue to raise salaries to compete with each
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other, while small, remote districts just get by paying the State m:mmum It is now
clear that the only way to meapingﬁﬂly address the intrastate salary disparity is a
statewide teacher compensation system that includes a “geographical shortage
adder” for small, remote districts as recommended by Picus in 2003. 7

Teacher Retirement and Health Insurance '

166. In 1995, the State changed the way it paid teacher retirement and
health insurance benefits. Rather than paying these costs directly, it shifted the
responsibility to schoolr districts so that more funding would be distributed thréugh
the school-funding formula and the system would appear more cquitable. See Act
1194 and 917 of 1995, Those costs are now a component of foundation fanding so
that all school districts réceive the same per student amount for these costs.
However, small, remote schools like Deer ahd Mt. Judea have more certified and
classified employees per student than fhe average school due to a combination of
the State’s accreditation standards and their small enrollment. This means that
Deer/Mt. Judea’s per student cost for teacher retirement and health insurance are
significantly higher than the average school district, and it receives less per teacher
to cover these costs.

167. There is no rational basis for the State including teacher retirement
and health insurance in fouﬁdation ﬁmdjng. Teacher retirement and health |

insurance are costs incurred per teacher, but the State is funding them based on a
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per student formula. In 1997, the federal court ovérsecing the Pulaski County
interdistﬁct desegregation case held that funding these per teacher costs using a per
student formula was not rational, and therefore, violated the parties® 1989
Settlement Agreement. Likewise, this Court should find that there is no rational
Basis for including teacher retirernent and health insurance in foundation funding
and direct the State to return to paying these costs directly on behalf of school
districts. |
168. The 1989 Settlement Agreement in Pulaski County interdistrict
- desegregation case obligates the State to coﬁtinue to pay the three Pulaski County
districts " [tjhe State's share of any and all programs for which the Districts now
receive State funding." (Settlement Agreement § II, J E). The agreement goes on
to state that "[f]air and rational adjustments to the funding formula which have
general applicability but which reduce thé proportion of State aid to any of the
Districts shall not be considered to have an adverse itﬁpact on the dcsegregatioﬁ of
t]lleDistricts."' (Settlement Agreement § II, §L). The federal court concluded that
the 1995 change was not “fair and rafional" because it failed to consider the
number of employees in distributing aid for teacher retirement and health insurance
— costs incurred per employee. (LRSD v. PCSSD, Docket No. 2930, p. 11-12).
- . The court’s decision'was affirmed by the Court of Appeals for the Eighth Circuit.

Little Rock Sch. Dist. v. Pulaski County Special Sch. Dist., 148 F.3d 956 (8" Cir.
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1998). The three Pulaski County districts continue to receive additional State
funding for teacher retirement and health insurance based on this interpretation of -
the 1989 Settlement Agreement. If the State removed teacher retirement and
health insurance from foundation funding and rétumed to paying those costs
directly as it did before 1995, it could stop making these additional payments to tfle
three Pulaski County districts ($21 million in 2008-09).

| Facilities

169. The Commission adxrﬁnisters the academic facilities programs by
which the State provides financial assistance to public school districts for the
construction of new academic facilitics, and regulates the management of the
repair, maintenance, and planning for academic facilitics. The programs were
established in large part in the 2005 Regular Session and the First Extraordinary
Session of 2006. See Ark. Code Ann. § &26-2501 to 2515.

170. The Partnership Prqgram is the State’s main facilities flmding
program. That prograﬁ operates pursuant to rules adopted by the Commission,
Pursuant to these rules, school districts are assigned an “academic facilities wealth
index.” The wealth index is used to determine what percentage of the cost of a
facilities project must be péid by the school district. The State pariners with the
school district to pay the remaining cost. In 2009, for example, based on Deer/Mt.

Judea’s wealth index, the district would be required to pay 39 percent of the cost of
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a new fécility, and fhe State would pick of the tab for the remaining 61percent.
Deer/Mt. Tudea cannot build muc.h needed facilities, hoWever, because it cannot
raise local funds to pay the 39 percent of the cost required to participate in the
Partnership Program.

171. When the Arkansas Supreme Court issued its mandate in 2007, it
found that the State “addressed the need for state aséistance with public school
academic facilities in a substantial and commendable fashion,” Lake View VI, 370
Ark. at 141, 257 S.W.3d at 880. One problem the State allegedly addressed was
the iﬂability of poor districts to raise local funds to pay the local school district’s
share of construction projects. See Lake View V, 364 Ark. at 414,220 S W.3d at
656 (“The Masters went further and underscored that the facilities neeris of certain

school districts may never be met due to the requirements of the academic facilities

~ wealth index formula which may negate a local partnership.”). In finding the

system unconstitutional in 2005, the Arkansas Supreme Court cited the Masters
conclusion “that a school district's financial responsibility was so great for it to
enter into a partnership with the State for construction al;ld repairs that niany school
districts will be unable to raise the required funds and thus will be forced to forego
ﬁeedéd construction and repairs.” Lake View V, 364 Ark. at 409, 220 8.W.3d at
653. In Lake View VI, the Court presumed that Act 727 of 2007, codified as Ark.

Code Ann. § 6-20-2502(1)(B), would solve this problem and “provide[] some state
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assistance to évery school district based on the actual need for facilities in the
individunal school districts as well as the school district’s ability to pay.” Lake
View VI, 370 Ask. at 143, 257 S.W.3d at 881, In fgct, Deer/Mt. Judea has
substaotial construction and repair needs that it has been forced to forgo becanse
the school district’s ﬁnanciai responsibility remains too great, even after Act 727
of 2007. As a result, Deer/Mt. Judea’s facilities are inequitable and inadequate.

Prayer for Relief

WHEREFORE, Deer/Mt. Judea prays for the following relief:

a. A declaration that the State’s K-12 school-funding éys‘tem is
inequitable and inadequate in violation of the Constitution of Arkansas, Article 14,
§ 1 and Article 2, §§ 2, 3 and 18;

b. A declaration that the State’s K-12 education system is inequitable
and inadequate in violation of the Constitution of Arkansas, Article 14, § 1 and.
Article 2,88 2, 3 and 18§;

c. A mandatory injunction directing the State to complyrwith the
Constitution of Arkansas, Article 14, § 1 and Article 2, §§ 2, 3 and 18 and Act 57,
and in particular:

() - .Directing the General As'sembly, the State Boar& of Education

and/or the Commissioner of Education to develop, fully fund and implement a
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systeﬂl for evaluating the effectiveness of programs, interventions and/or étrategies
for improving student achievement;

(2) Directing the General Assembly, the State Board of Education
and/or the Conm:nis_sioner of Education to develop, fully fund and implement a
- statewide system of préfessional development thaf includes the six structural
features of effective professional development'idenﬁﬁed in the 2003 Picus Report;
| {3) Directing the General Assembly to adopt a statewide system of
teacher compensation that includes a geographical shortage adder to attract and
retain teachers in small, remofe schools;

4 | Directing the Commissioﬁ for Public School Academic
Facilities and Transportation to establish a maximum one-way transportation time
of 45 minutes for students who require transportati§n provided by the State to have '
a substantially equal opportunitj for an adequate education;

{5) Directing the General Assembly and/or the Commission fof
Public School Academic Facilities and Transportation to identify students who
require traﬁsportation f)rovided by the State to have a substantially equal
opportunity for an adequate education; |

(6) Directing the General Assembly fo remove transportation
funding from foundation funding and to adopt a standards- and research-based-

funding system for the transportation of students who require transportation
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provided by the State to have a substantially equal opportunity for an adequate
education; |
(7)  Directing the General Assembly to remove teacher retirement
and health insurance funding from foundation.funding and to pay the full amount
. of these costs directly on behalf of school districts; and, |
(8) Directing the General Assembly and/or the Commission for
Public School Academic Facilities and Transportation to adopt rules and
regulations that will allow school districts unable to raise local funds to pay their
partnership percentage 1o repair or replace inequitable and inadequate facilities and '
to construct new facilities necessary to rprovidt_: students an equitable and adequate
education; |
d.  An injunction prohibiting the State Board of Education from closing
small, remote schools pursuant to Ark. Code Ann. § 6-20-602 and consolidating or
annexing small, remote districts pursuant to Ark. Code Ann. §§ 6-13-1601 to 1612
until such time as the State has remedied the constitutional violations identified
herein; |
e. A declaration that Section 32 of Act 293 of 2010 is local or special
legislation in violation of Amendment 14 of the Constitution of Arkansas;
f, An injunction prohiﬁiting the Commissioner of Education from

disbursing funds pursuant to Section 32 of Act 293 of 2010;
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g That Deer/Mt. Judea be awarded all other just and proper relief to
which it may be entitled; and,

h.  That Deer/Mt. Judea be reimbursed its costs and attomeys’ fees
eﬁpendcd herein to the extent permitted by Arkansas law.
Respectfully submitted,

Clay Fendley (Ark. Bar No. 92182)
JOHN C. FENDLEY, JR. P.A.

51 Wingate Drive .

Little Rock, AR 72205

tel: (501) 907-9797

fax: (501) 907-9798

email: clayfendiey@comcast.net-

Roy C. “Bill” Lewellen {Ark. Bar No. §2093)
LEWELLEN AND ASSOCIATES '
17 North Poplar Street

P.O. Box 287

Marianna, AR 72360

Tel: 870-295-2764

Attorneys for Plaintiff Deer/Mt, Judea School District

By: uﬂ/‘&- q'd/fwez&/‘/l/"

Clay Fendlty
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IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS

~ SECOND DIVISION.
DEER/MY. JUDEA SCHOOL DISTRICT = ' PLAINTIFF
V.. A  NO.GOCV-10-6936 o
MIKE BEEBE, Infividually Andln®is . .~ DEFENDANTS

"Official Capaclty Asg Governor Of The State Of

MARKDARR, Indmdually And _ L ‘

In His Official Capacity As Lieutenant’ : FILED Oi/18st 16:0? i3
Govemnor Of The State Of Arkansas; ‘ -l:'r'ra Crane Fulaski Circuit Clerk
DR. TOM W. KIMBRELL, Individually And SR

In His Official Capacity As Commissioner
Of Education For The State Of Arkansas; - :
- DR, NACCAMAN WILLIAMS, Individually
And In His Official Capacity As Chairman Of =
The State Hoard Of Education; '
" DR, BEN MAYS, Individually - And In His
Official Capacity As A Member Of The State
Board Of Education;
SHERRY BURROW, Individually And In
Her Official Capacity As A Member Of The-
State Board Of Education;
- JIM COOPER. Individually And In His
. Official Capacity As-A Member Of The State
Board Of Education;
BRENDA GULLETT, Individually And In
Her Official Capacity As A Member Of The
State Board Of Education;
SAMUEL LEDBETTER, Indlwdually And
* In His Official Capacity As A Member Of The
State Board Of Education; - _
ALICE WILLIAMS MAHONEY, :
. Individually And In Her Official Capacity As
A Member Of The State Board Of Education;
TOYCE NEWTON, Individually And In Her
Cfficial Capacity As A Member Of The State
Board Of Education;
VICKI SAVIRS, Indlwdually And In Her

P oot \\mn\um\mmmmmnuummmm\‘_

RICHARD WEISS, Individually And In His

Official Capacity As Director Of The ﬁﬂW 10-85% q.m_ BISTRIC 3 Pagas
Department Of Fmance And Adnumst‘ahou, %ﬁéﬂ ‘égm TREE R Mo
- | CIRCUIT CORT WD
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MAC DODSON, Individuatly And In His .

- Official Capacity As President Of The
Arkansas Development Finance Authority;
ROBERT MOORE, Individually And In His'
Official Capacity As Speaker Of The House Of
Representatives; - - -
PAUL BOOKOUT, Individuafly And In His
‘Official Capacity As President Pro Tempore
Of The Senaté

MOTION TO DISMISS

Comes now Govemor Mike Beebe, Comm:ssmner of Educatlon Tmn W. Klmbrell Dr
Naccaman Williams, Dr. Ben Mays Sherry Burrow, J1m Cooper, Brenda Gullett -Samuel
Ledbetter, Alice Wﬂhams Mahoney, Toyee Newton, Vlckle ‘Savirs, R.tchard Welss, and Mac
Dodson, in their official and lndmdual capacltles, by- and through thelr attorneys, Arkansas S
Attomey General Dustm McDamel and Assistant Atturncy General Scott P Rlcha:dson and for
their Morion to D:sm:ss, state: _ | _7

‘1. ‘The Deer/Mt, Judea School District has filed tlus Iawsmt challcngmg the State’s
elementary and seconclary educahon fundmg system . _

2. For the reasons stated in the bnef msupport of this mouon Plamﬁft’s Complamt :
should be dlsmlssed with prejudwe _

Wherefore, Defendanls tequest that Plaintiff's Comp!mnt be dasmlssed w:th prcjud.lcc :

and that they be granted all other relief to which they are entitled.-

, ,Respéctfully submitted,

DUSTIN MCDANIEL
ATTORNEY GENERAL

By: %"‘

" SCOTT P. RICHARDSON, Bar No. 01208 -
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Assistant Attorney General
323 Center Street, Suite 200
Little Rock, AR 72201-2610
~ (501) 682-1019 direct -
" (501)682-2591 facsimile

Email: scott. nchardson@arkansas_ag g

and

JEREMY C. LASITER, Bar No. 01205
Arkansas Department of Education
Four Capitol Mall, Room 404-A

" Little Rock, AR 72201

© (501) 682-4227 ,
_]etemy lasiter@arkansas.gov

. Attorneys for Secretary of State Cha:he Damels '

CERTIFICATE OF SERVICE .

I hereby certlfy that on January 18, 2011, I mailed a copy of the foregomg to ﬂae
fotlowing by U. S Mail and electronic mail: .

"M, Clay Fendley
JOHN C. FENDLEY, JR. P.A.
51 Wingate Drive .
Little Rock, AR 72205

Mr. Roy C. "Bill' Lewellen
LEWELLEN AND ASSOCIATES
17 North Poplar Street

P.O, Box 287 :

Marianna, AR 72360

SCOTT P. RICHARDSON .-

060125

Add 115




IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS
'~ SECOND DIVISION , 7

DEER/MT. JUDEA SCHOOL DISTRICT S PLAINTIFF

v. . NO. 60CV-10-6936 | _

MIKE BEEBE, Individually And In His ~ . DEFENDANTS

Official Capacity As Governor Of The State Of _ g

Arkansas; ) . ‘ B

MARK DARR, Individually And -7 \ ,

In His Official Capacity As Lieutenant' o C f

Governor Of The State Of Arkansas; L s
FILED 01718/11 16:0%:35 . 1

DR. TOM W. KIMBRELL, Individually And Larey Crane. Pulasm Li n:mt fijerk -

In His Official Capacity As Commissioner : R CROL o o

Of Education For The State Of Arkansas;

. DR. NACCAMAN WILLIAMS, Individually
And In His Official Capacity As-Chairman Of o : ' |
The State Hoard Of Education; : ' ‘ i
DR. BEN MAYS, Individually And In His ' ' BRI
Official Capacity As A Member Of The State o j |
Board Of Education; , ‘ - SR I
SHERRY BURROW, Individually And In o _ o
Her Official Capacity As A Member Of The f
State Board Of Education;

JIM COOPER. Individually And InHis - : - o C1
Official Capacity As A Member Of The State’ - o i 4
‘Board Of Education; : ' \ , : o B
BRENDA GULLETT, Indawdually AndIn- S L
Her Offitial Capacity As A Member Of The - ' e i

- State Board Of Education; . . . S

SAMUEL LEDBETTER, Individually And
In His Official Capacity As A Membet Of The
State Board Of Education;
ALICE WILLIAMS MAHONEY,
Individuaily And In Her Official Capacity As -
A Member Of The State Board Of Education; S |
TOYCE NEWTON, Individually And In Her _ i

B Of Bt ’ \l\lll\l\\\\\l\ll\I\\l\\l\l\\\\\\\l\\l\\\\\\\\\l\

- VICKI SAVIERS, Indlwdually And In Her 60CV-10-59% £01-60100021
Official Capaclty As A Member Of The State _ DEERINT JUER scHo0L DISTR 594 Pagas

RICHARD WEISS Individually And In His _ .
Official Capacity As Director Of The . - CIRCUIT CGURT B At
Department Of Finance And Administration; ' : :
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MAC DODSON, Individually And In His
Official Capacity As President Of The
Arkansas Development Finance Authority;
ROBERT MOORE, Individually And In His
Official Capacity As Speaker Of The House Of
Representatives;

PAUL BOOKOUT, Individually And In His
Official Capacity As President Pro Tempore T ) :

Of The Senate - P

BRIEF IN SUPPORT OF MOTION TO DISMISS

Comes now‘ Governor Mike Beebe, Commissioner ‘o-f Edu'cétioﬁ T omW Kiibrell, :Dr. ;
Naccaman Williams, Dr. B;n Mays, Sherry Burrow,- Jim Coop'ér, Brenda '-Guiic:tt, S#muel . !'
Ledbetter, Alice Williams Mahoney,rToyce Newton, Vicki Saviers, Richard Weiss, and Mac i
Dodson, in their ofﬁ(‘;i'al and individﬁal 'capacities By and through their attorneys, Arkansas
_ Attorncy General Dustm McDamel and Assistant Attorney General Scott P. Rlcha.rdson and: for
their Brief'in Support of Motion to Dismiss, state: A

_ L_INTRODUCTION - St

* The D;aer/Mt. Judea Scixool District Was.creatcd in 2004 when two school districts vﬁth
low enroliment consolidated in the initial wake of Act 60 of 2003 (2" Ext. Sess.). The resulting
district (Deer/Mt. Judea) 'maintains the two campuscs that existed priof to administrative -
consolidation. In the 2009-2010 school year the Deer campus had em'olled about 221 K-12

students, and the Mt. Judea (prouounccd “Judy”) campus had enrolled about 153 K-12 students. - | §
In total, the Deer/Mt. Judea School‘])ls"l:nct enrolled an Average Da:ly Mem_bershlp (or ADM) of _
374 students in the 2009-2010 schobi year. See Complaint { 1. o

This case is, essentlally, Deer/Mt. Judea’s attempt to secure more revenue for the district. i ' :
What follows is a bnef overview of the State s funding system for elementary and secondary l_ | ‘ :

education. School Dnstr-lcts in Arkansas receive funding from a variety.of sources. The prmc:pal
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sources of funding, however, are:k:nown as “foundation funding” anci “categorical‘flmd-ing.” Ark,
Code Ann. § 6-20-2305(a) & (b). The State of Arkansas provides foundation and categoﬁ@
funding to school distric’gs on-a “i)ér student” b_asiS; meaning that a district is paid a s@mtoﬁ:[y _
specified amount of money for each student that attends school in the dlstnct Lake Vz‘eyir Scholojl. _
Dist. No. 25 v. Huckabee, 358 Ark. ‘137, 141-14.2, 189 S.W.3d 1, 4-5 (_2004)(__Lake' View 2004_).
Foundation funding is the base amount that is paid for every student in the district. Ark. Cdﬁe
Ann. § 6-20-2305(a). Categorical funding provides additional funding based on certain special
nceds of the student: NSLA fundmg N ational School Lunch Act) for students in poverty, Ark ‘
Code Ann. § 6-20-2303(12) ALE funding (Altema‘ave Learnmg Env1ronment) for studcnts not .
served sufficiently by a traditional classtoom setting, Ark, Code Ann. § 6-2{)-2303(2);.and ELL |
funding (English Language Learners) for student_sl who are not proficient in the Enélish language
(typically students for whom Engiish .is not their first language). Ark Code Ann. § 6-2(5—2303 (5).
The Arkansas General Assembly determines the amount of fund.mg that should be pald .

foundation and catcgorlcal fundmg on an ev1dence-basecl study Lake View 2004 358 Ak, at"‘

144; Ark Code Ann, § 10-3-2101 et seq. Through this study the General Assembly determmes'
how much funding needs to be provided for g:ach ﬁmdmg element in order to prowde an
equitable opportunity for an adéquate education for each student in- the State. Id. 'Quite- !
obviously, it takes more than one $tudent 1o adequately fund a whole schoél district so that,it can
provide all of the services needed to prepare students -to enter the ZISI‘Ct;:ntg‘lry;worltforce.-‘ The

General Aséembly (with the assistancg' of the Department of Education) determines what amount.

of foundation and categorical f'tmding,is adequate based on a pfototypicai school district. Lake
View 2004',.358 Atk. at 142. . As the number of students in the school disffiqt decreases, the

amount of funding provided to t}_xe school district decreasesr as well, 'T]iérefo;c, the Géxierai
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Asscrﬁbly had tq determine st what pdint the funding drops tb-é consﬁmtioﬁajly' unsscéptéble .
level (also called an inadequate level). The General Assembly &étsnnined that when a school
district’s ADM drops below 350 studenfs fof- two consecutive years, the distn’&’s funding has -
become 1nadequate Le. constltutwnally infirm, Ark. Cochnn § 6-13- 1602 | ”

I SUMM'ARY OF THE ARGUMEE L .
For the. followmg reasons, Plamtlft‘s Complaint should be dismissed in its entirety, with
prejudics:

Al Sovereign Imm 1}: Article 5, Section 20 of the Arkansas Constitution prcwdes that,
the State “shall never be made a defendant in her courts.” Plaintiff fails to plead any
factual allegations against the Defendants in their official capacltzes that would overoome
the State’s sovereign unmumty :

B. Legislative Immunity ~ When the Governor, Lieutenant Governor, Ieg;slators .and
members of State Boards act in a legislative capacnty, they. cannot be sued in thsu- .
mdlwdual capaclty for ]eg:slanve actions. : S

C. Res Judicata — In 2007, the Arkansas Supreme’ Court held “that our system of pubhc—- o
school financing is now in constitutional compliance.” Lake View Scheol District v. . | |
Beebe, 370 Ark. 139, 146, 257 S.W.3d 879, 883 (2007). Plaintiff in'this case, the i}
DeerfMt Judea School District, was a member of the class of plaintiffs in Lake View.
Accorchng]y, the opinion in Lake View bars Deer/Mt. Judea’s attempt to re-lmgate the_
issues decided finally in the Supreme Court’s 2007 Lake View decision. : _

‘D.  -No Hlepal Exaction Clalm Pleaded — The Supreme Coutt. has recogmzed two types of
illegal exaction claims: 1) the “illegal tax” type, and 2) the “public funds” type. Plaintiff
does not challenge any tax and does not claim that any tax revenue is being unsed for
purposes other than for which they were levied, Thus Plaintiff has not pleaded an ﬂlcgal ,
exaction claim, . .

E. ‘No_Standing to Brmg IIlegal Exaction Claim — School Districts do not pay taxes ‘
Deer/Mt, Judea has not ‘alleged any injury from an illegal tax or misuse of tax funds.
Thus, DeerfMt. Judea lacks standmg to bring an illegal exaction claim. :

F. Segaratmn of Powers ~ Much of Plamtlﬂ’s Complamt is spent disputing speclﬁc policy
decisions or funding decisions made by the executive or legislative branches. As
explained by the Supreme Court in Lake View, it is not the judicial branch’s tele “to
legislate, to implement legisiation, or to serve as a watchdog agency” over the policy or
funding decisions made by the legislative branch and carried out by the executive branch. .
The General Assembly has engaged in an evidence-based: study of K-12 fundmg in the
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- State and made rational decxsmns based on that smdy Thus, Plamtxff’s Complamt must. :
-.be dismissed. . . e

G tatutog[ Imznuni g{ State ofﬁcers and employees are protected from lawsults agamst ' :
them in thejr individual capacities by statutory immunity. - Ark. Code Ann. § 19-10- [t
305(a). Deer/Mt. Judea has made no allegations of any action or omission by any of the =~ ! |
defendants. Thus, Defendants in their individual capacmes are entitled to statutory
immunity, and the Complamt shonld be dismissed. :

H. Rule 12(b)(6) Failure to State a Claim — Plaintiff Deer/Mt Judea fails 1o make any factual
allegations about any actions taken by any of the Defendants -that demonstrates a .
violation of any rights held by Deer/IvIt Judea. Therefore Deer/Mt Tudea’s Complaint
should be dismissed. . . .

I. . The Education Fundmg Svstem is Constitutional — With rega:d to P]amtlﬁ' Deer/Mt ,
Judea’s specific requests for relief, the State has taken action in-each of these areas as
shown in its evidence-based studies of the education system. Therefore Deer/Mt Tudéa
does not have a claun that the education system is madequate »

1. Academic Evaluatlon The State has a system in place‘ to cvaluate; assess, and
improve programs for improving: student achievement. Throughout a child’s
education career her mastery of the curriculum she is taught is evaluated fo
determine whether she is learmng what she needs to succeed in the 21* Century
workforce.

2. Professional Development — The State has an extenswe professional developmentr.
program and many resources to help districts target their mleldua] needs for
continuing education of teachers. _

3 Teacher Recruitment and Jsolated School Funding — The State engagee 'in '
substantial recruitment efforts to help distriéts aftract quality teachers. Moreover,
- the State provides additional special funding to Deer/Mt. Judea as a district with
“isolated” schools. The isolated. funding Deeth Judea receives is unrestncted h
and can be used for any purpose. ‘

4. Trensportation Funding — As shown in the Adequacy Reports the State prowdes
an adequate level of funding for districts to transport students “who would not
otherwise be able to realize this opportunity but for such transportation being il
provided by the state,” Ex..1, 2008 Adequacy Reportp 56! . o L

5. Teacher Ret;rement and Health Insurance — The Supreme Court has prevxously "
* held that teacher retirement and health- insurance are mot directly related to

' The exhibits attached to this brief are all public records that may be judicially noticed, and-da not
require the conversion of this Motion to Dismiss into a Motion for Simmary Judgment. Friends of Lake View
School District Incorporation No. 25 of Phillips County v. Beebe, 578 F.3d 753;fr. 12 (8% Cir. 2009)(relyingon =
pubhc school enrollment data in affimiing motion to dismiss). Mcreover, Arkansas Rule of Civil Procedure 10
requires a “copy of any written instrument or document upon which a claim or defense is based shal! be atwched ag ’
an exhibit.” Ark. R. Civ. Pro. 10(d) - -
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)

-the Arkansas State Board of Educatlon the Director of the Depanmcnt of ‘Finance and

educational adequacy. Moreover, the State. pro{'ides.sulostanﬁal funding in these :
areas. S ' , _ P

6, ‘Facilities Funding — Deer/Mt. Judea’s allegations about facilities funding are,
essentially, the same allegations that were made in the Lake View case. The -
district’s whole argument appears to be that the Supreme Court was wrong in its.
conclusion that the State’s facilities funding system is conshtuhonal .

7. Admlmstratwe Consohdatlon Deer/Mt Judea’s fear that 1ts student populatlon: -
may fall to a point that would require its administrative consolidation with another
district or districts is its primary motivation behind this lawsuit. This law has
been challenged many times and has never been found unconstitutional. In fact,
the Supreme Court has said “an efficient education is what Article 14, § 1, of the
Arkansas Constitution requires, which begs the question of whether ‘this State can
ever offer an adequate and substantially equal education o all its children without -
effective consolidation.” Lake View 2004, 358 Ark. 137, 156, 189 S.W.3d 1, 14
{2004). Even so, Deer/Mt Judea is under no requirement to consohdate, and may

. not ever be under such a requmement : '

8. "Extended Isolated Fundmg in Act 293 of 2010 § 32 — This section of this Act

allows isclated school funding to continue to be provided to an isolated
elementary school after the high school on the same campus was closed. The
General Assembly had provided this flexibility to several othesr- isolated school
- districts: (including. Deer/Mt. Judea) and represented an. effort to bnng more
umformxty to 1solated school fundmg laws, not less. .. S

X. Other Issues — Deei/Mt. Judea raises many issues in 1ts Compia.mt for wh;ch it requests' o
no specific relief, Instead thé District appears to. be trying to-use these-asserted
deficiencies for some other purpose. However, the Compla.mt is plamly mxstaken with
regard to many of these i issues. . - _

OLARGUMENT =~ )
A. Plaintiffs’ Claims are Barred by Sovercign Tmmunity,

The Official Capacity Defendants in this case are imniune from suit for money damages,

costs, attorney’s fees; and for relief that would inhibit of override their discretion_ﬁry dec_ision-. o

maKing authority. Plaiﬁtiffhés biou‘ght 'this suit agaihst the Governor, the' Lieutenént Go'\femor <

Admmmlrat:on the President of the Arkansas Development Finance Authonty, the Speaker of

the House of Representatives, and the President Pro Tem of the Senate in their ofﬁelal oapacmes.. )
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‘ -While Plaintiff’s only explicit request t‘or monetary relief is for atto‘rney’s fees and costs.the
“m_]uncttve rehef requested wouId tap the State u'easut'y for substanttal addttlonal ﬁmds For .

. example, Plaintiffs request that no school bus ride in the State be longer than 45 mmutes would -
require a capttal mvestment in the hundreds of millions of dollars See Plamttff‘s Complamt, Ll 4 |
p. 110, Under Arkansas law the Defendants are shielded from Plamttft‘s elanns by the soveretgn - .,
immunity set forth in Article 5, Section 20 of the Arkansas Constitution. Lake Vz_ew School Dist.
No. 25"of Phillips County v Huckabee, 340 Atk.. 431‘,7"10 S.W.3d 892 (2000)(holdini hat’ -
sovereign 1nnnumty appltes to the Lake Vtew case) ‘ 7 ‘ V 7

Artlcle 5 Section 20 states that “It]he State of Arkansas shall never be made a defendant i

in any of her courts.” The Arkansas Supreme Court has consistently mterpreted thls provrsron as
a grant of soveretgn immunity which depnves a court. of jurisdiction -Where suit is: brourght‘
against the State, See, e.g, Cross v. Arkansas Livestock.and Pautltry Cornm_’n, 328 Ark 255,
259-60, 943 S.W.2d 230, 232—33 .(1 997). W’here a suit is brougltt agamSt a state agency or
ofﬁcer for matiers in which the agency or ofﬁcer represents the State that suit is also one agamst'
the State and is pr0h1b1ted by Article 5, Section 20 Soveretgn 1mrnumty bars both eIa.tms for
damages to be pa.td out of tl1e State Treasury and acttons atternptmg to control dtscrettonary .
decisions of executive and legtslatwe branch ofﬁclals id See ‘also. Fzreman s In.s' Co v
Arkansas State Claims Comm’ n, 301 Ark. 451 455 784 SW: 2d 771 773-74 (1990) Plamttﬁ's
Complaint is plamly brought against sixteen state officials regardmg matters allegedly done in

- furtherance of their official duties, thus P]atnt:ft’s claims for relief are barred by soverergn -
immunity. Arkansas Public Defender Comm’'n v. Burnett, 340 Ark, 233, 12 S.W.3d 191 (2000) : |

(writ of certiorari was necessar}r to lpr'ehib_it the trial.'ceurt'from reqniring.' the Comn.:_ission-;td paY | C
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fees in violation of the sovereign immunity of the State). In addition, the Arkansas Civil Rights

Act preserves the State’s sovereign immunity, Ark. Code Ann. § 16-123-104..

In addition to barring recovery of’ monejr damages, at'toméys’ fees, and cosfs, sovereign .

immunity also forecloses Plaintiff’s requested relief that would require signiﬁczjnt amounts of -

general revenue 1o accomplish. When a suit would have “the effect of tapping the statetreasmy” ‘

to satxsfy any judgpient rendered, it is barred by so‘vereig-n: lmmumty Office of Child .S;up}:'aor?'t:
Enforcement . Mitchel, 330 Ark. 338, 347, 954 5.W.2d 907, 911 (1997) citing Magriolia Sch.
" Bd. infra. Aﬁy order requiring the State to fund the major t:hanges to the Stéte-éduéé;tidn ‘systeqi ‘
requestcd- by Plaintiff v(}ould violate Art V, Section 20 of the AIkansé,é Constitutioﬁ. Magndlia
School Board No. 14 v. Arkansas State Board of Education;, 303 Ark 666, 799 S W 2d 791 :
(1990). Plaintiff’s Iawsuzt should be d:smlssed Id. :

'B. Plamtlff’s Clalms are also Barred by Lemlatwe Immum_t_z.

. Plaintiff has sued the n_aembers. of the state l‘eglslature and the Govemc_)rlbecaﬁsler the ~
“General Assembly pésscs biils that become law upon signature of -the- Governor and tha't create. o

and fund the State’s educat.lon system.” *_ Plaintiff’s Compiamt 113, p. % Any clalm aga.mst'

members of the General Assemb]y for passmg legislation or agamst thc Govemor for approving
Cor vetmng leg1sla’uon is barred by leglslative immunity. Also, the State Board of Educatmn ‘the

Commissmner of Educatlon and. the Comrmssmn for Pubhc School Academlc Faclhtles and

' Transportation are’ likewise immiane from claims based on actions taken in thelr leglslatlve _-

capacities (e.g. passing _rulés, of general applicability. to the education syst'eni‘ijl their role-t_ls- "

board members)

Legxslatwe 1mmumty bars smts aga.mst pubhc officials for their actlvmes whlle actmg in

their “lcglslatwe capacities.” Massongill v. County of Scott, 337 Ark. 281 991 8 W2d 105
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(1999). Grounded in the eommon'rlaw and the tiectrine of separationr of'powers the puxpo‘s:e of
legzslatlve unmumty “is tn ensure that the legislative functlon may be performed mdependenﬂy .
w1thout fear of outside mterference » Supreme Court of V'rgmza v. Consumers Umon 446 US. .
719 731 (1980) To preserve leglslatlve mdependence, officials engaged in Ieglslatwe acuwty. .
“should be protected n_o_t on]_y,from the consequenees of htlgat_lon 5 ;'esults- -but also from @e o
burden of defending themselves,” :id. at 732 (citing Tenney v. Brandéove, 341°US. 367 (1951),
and Dombrowski v. Easrland, 387 U.S. 82 (1967)), and legislative immunity -is accordingly -
“absolute” in that it is unmumty Vfro"m'suit (not-merely immunity from }iability or judgmenf), it
applies regardless ef the oﬁieia]’s-motivation, aﬁd it precludes not only claims _fqrd?axﬁag_es-, but .
. claims for f.iec_:_laia'toir-‘yef injuﬁétive reli_ef as well. Consumers.Union, subra; 446 US. &:73_2-34." :
State | 1egislat6rs -passiné laws are plainly protected by legielatiee' 1mmumty The
Govemof’s actions in approving or vetoing bills passed by both houses of the General Aeseelely -_
are also legisletive in nature and an intégral step in the Iegisieﬁve precess, and thus_any ciaiﬁls -
against the Govemer based upon his exercise of thet_ power is bar:red By Iegislaﬁire_irexxiiunitjl(;:‘ 7.
. -B_ogan V. Sc'o"tt-Harris, _.Sjupra,'S_-23r u.s. at:'SS .(t.ﬁf‘ij(or’s'-:aqi -ef s1gnmg ordinanee'intt_)'-law was - ;VE: -
*formally legislative” and'xﬁayor was enititled to leg:is'léti-ve 1mmumty from suit lﬁsed UI:)--()Ill'Sl'lch o |
conduct) (citing Edwards v. Uﬁf:ea’ States, 286 U.S. 482, 490 (1932) and Swmiley ». Holm, 285
U.S. 355, 372-73 (1932)); see also B_qraka_v. McGreevey, supra, 481 F.3d e.t'201‘—0-2 (Bd Cir.
2007) (Governor’s ect of signing legislaﬁon into law “is propeﬂy’jcharacterized asa legislat_:;lve o
action” that is protected by leglslatwe 1mmumty) B .-
Similarly, members of admm:stratwe boards sued n thelr mchv:dual capacmes for‘ .
| engagmg in- leglsiatwe ftmctlons are also protected by leglslatlve mmlumty Adm:mstratwe"'

boards in Arkansas {like the State Board of Educauon a:nd the Pubhc School Acadermc Facﬁmes: .
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and Transportaﬁon Commissibn) often' serve two irnport;nt 'ﬁ.mctiorrs-: an adj'urijcafory r’tmcﬁon
(in which they fill a quasi-judicial role) and a rule-making function (in which they £l a quasi-
legislative role). Ark, Code A, $ ‘25-'15‘-'201-; et seq. The adjudicaﬁon (m} quasi-jﬁdicral) .
function of boards is set out at Arkansas -Codq Annotated § ;2545-208:; ’_I‘Be-rulc-ma]dng (or
quasi-legislaﬁ\re) function- of boards is '-s;et out at Arkansas'(l)cisde Annotatéd §—’25-15-20§‘ -20.4 '
Members of adrmmstratlve boards in Arkansas exercrsmg judlqnal functlons (1 e. presrdmg over
ad]udlcatmns (Ark Code Ann 5§ 25 -15-208)) are. shwlded ﬁ'om smt by Judlclai unmumty--
Dunham v, Wadley, 195 F.3d 1007 (8th Cir. 1959); In re Procedure.s ofArkansas-Supreme.r |
Court Regulating Professional Conduct of Attorneys, 331 Ark, 537, 963 S.W.2d 562,’ 565l
(1993)(Granring judicial immunity to’ members of professional conductlr réview commi_ttee); In
the same way, nrembers -of administrative boards in Arkénsés cxercising]legié]aﬁye funictions
(. rule-making Ark. Code Ann, § 25-15-203, 204) should be-shielded from suit by legisltive.
"The only exception to leéisiafive iminunity in Arkansas is when a person actmg m a
legislative capacity recéives a personal financial benefit from an illegal legiéléﬁonr Marsongill, E :
337 Ark. 281, 991 S.W. 2d 105 .(1999)"111 that case the person may bé-comlrellledz to' retum"the_
amount received under the rllegal ordmance or law Id. Otherw1se, the 1mmumty 1s a complete
" defense from any clarm of habrhty Plamhﬁ' Deer/Mt Judea makes no clarm that any of the i
defendants fall into this excepnon therefore the Defendants exercrsmg legmlatlve ﬁ.mctrons are'- ;
immune from this laWsmt , 7 |
Even if they were not barred by leglslatlve nnmumty, any claims agamst the legrslatorsi.‘
for passing legislation, members of Boards for exercising their d1s,cret10nary. fur_rctrgns, or.the:

Governor for vetoing or not vetoing legislarion would be barr_ed.by the Separation of Powers

000135
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* doctrine. 'Atticlc 4 of our Conﬁtitutiqn establishes three separate, dlstmct brauc’hes':‘ uf
government _ leg‘isiative, e)tccuﬁvc, and judir_:ta] - and pruvides- that no bfanc.li' may exerciSé an‘Y
' ﬁower that is given to'auother‘ bra-n;:.h‘byr the Co.nstitutiou.- Speciﬁéﬁliy,' Artic‘le__4,_'SAéttt_.ibu 2
states plainty that “n]o Pcrson.'or 'collepti_on of persons, being of one of thesé depaiftlhents,';hali_ '
 exercise any powurAbcr:IOngi.ng to either of mé others, exueptin the instanéus hercmaﬁer 'exi:oteés_iy ;
direcied or permitted.” Hurc,-Plaintit'f’ s attempttu obtaiu judici:al"ruliuf as agajnst'legiélatqts for
lcgislaﬁug, admini.sirat'iyé 'boardu fc_)_t' exercising their disc:utionafy- authqrity; anc_l- the (_iuve:udr-'
‘t‘or his authority to tfeto _ur “line it_em.vetp” a bill passed by the General Assembly would: requue
the judicial 'bra:_ni:h o -encroach upon the legislative powers thw;t, are .éoﬁstitutioua]ly :grantgdl
solely tt) the General Assembly and the Executive brauch. The exerci;%b.'o:f. juttsdicﬁou or the -
grant of .any fortn of teliuf in- suéh a-case is plain'iy bzu‘red by_thg-scparaﬁou of powers provisionls""
of olur Constitution, . o - | | C
The Supremc Court outhned the limits of the }udmlary § power to compel or proh:btt
legislatlve action in Wells v. Purcell, 267 Ark. 4356, 592 S.W.2d 100 (1979) In that case, &'
citizen and taxpayer su_ught a wnt of mandanms _du-ectmg the Lleutenant Gougmpr,; the Pre.s1d§nt  ' '
Pro 'I‘_ém of the Senate, and ‘Speak'er of the House of Relir'e;seutaﬁués to etdj.dutén,".or'attempt to 7
- adjourn, thei-rrrcsécéﬁve“chambers' .of the General Ass‘embly (whmhwere, .at' tﬁé time, "in -
extended rcccss), or to certlfy thelr dlsagreement over adjoumment to the Governor so he could'r _
. declare an adjoumment The Supreme Court held that the Courts are prolublted by the
Separation ‘of Powers pmwsmns of the ConstltutJon ﬁ'om 1ssmng such a writ. o the legzslature o
even where the alleged duty sought 10 be compelled is clear and unmlstakable
The writ of mandamus Vcannot be 1ssued to thie Ieglslat\ne, even when the duty .
sought to be compelled is clear and unmistakable. . . . The doctrine of separation

‘of powers, stated in Article 4, §2 of our constitution, has probably been the barrier
to attempts to extend the reach of the writ to the legislature. Neither of thc three

1
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separate deparlrnente of .government is subordinate to the -other and neither can . -
arrogate 10 itself any control -over either one of the other in matters which have
been confided by the constitution to such other department, The leglsiature under'
the separation of powers, can be nelther coerced nor controlled by jUdlCla] power.

. The leglslature is respons:ble to the people alone not to the courts for its :
disregard of, or failure to perform, a duty clearly enjoined upon it by the . -
constitution, and the remedy is: WIth the people by electmg other servants, andnot
through the cousts. . o

The matter is summarized OODGISCIY in an annotatmn appearing in 153 AL R. at 3
p. 522, viz; .

It is well-settled tha_t the courts have no ‘pdwer to enforce
the mandates of the Constitution which are ‘directed at the -
legislative branch of the government or to coerce the legislature to

obey its duty, no matter how clearly or mandatorily lmposed upcm_
it, with respect to its leglslaUVe function. ‘

L *
Adjoummg and extendmg a leglslatlve ‘session are clearly among the powers of
the General Assembly. It has exercised its ‘powers.. Even if they have been . .
exercised erroneously, it is clear that the Circnit Court of Pulaski County-had no . -

power, without vmlatmg Arhcle 4, § 2 of the Arkansas Constltutmn to issue
-the writ to-that body S

The courts cannot interfere with the legislature or the Ieglsiatwe process they can
only determine the validity of its acts. -

1d., 267 Ark. at 462-67 (internal citations omitted).
~ Like the eoﬁstittitiohal pfov;isions' govei‘nieg adjeunﬁeenf of -eessiens‘_of' me'dener:all )
Assembly that evere at issue in Wells v, Purcell 'which'asSigned the-power to edjou'm to the
General Assembly and the Govemor, our constltutmn plamly and clearly delegates to the
Generai Assembly, and the Governor, the power to enact the laws ef the State, mclud.mg laws
appropriating funds. from the state treasury The prec:se procedures for the enaclment of such -

laws are spelled.out and are 10 be ‘perfonned by the General Assembly. and the: Gnvemor alox_le-. '
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* Nothing in our Constttutlon delegates any portion of that leglslat:ve power or procedure to the .
judicial branch And, w]nle the _]ud1c1al branch may, in the context of demdmg an appropnate
d1spute determine the vahdlty of leg1slat1ve1y adopted aets the Court may riot” compel the ;
legislature, or the Goyemor, to pass or approve a leg'sslauve act, or dxreet the ]eglslat_u_re or the :
Governor to reseind'legislative action already taken, “Mandamu’s cannot be used to .uhtio
legislative action or to compel revocation or rescission of leglslatlve aeuon in vwlatlon of the. .
docmne of separauon of powers | Wells, supra, 267 A.rk at 465 (cztzng Szate . Cuy of | . |
Shreveport, 231 La. 840, 93 So0.2d 187 (1957). o

Much of PIa1nt1ft’ s Complaint invites the Court to substltute its Judgment of what laws |
should be passed and what decisions should be made i in the management of elementary agd _
secondary education m the State for that of the General Assembly, -the Gotei-noi" atxd the Board
of Educatxon The Separatlon of Powers doctrine prevents thxs Court from acceptmg such an
invitation. Solong as the Executive and Legislative branches are actmg w1thm theu'

Constitetional authority, Courts cannot compel the. Govemor to approve, veto,_ or hne—ltelrt v'ete a l_

bill passed by the General A'sseﬁibly; cauhot otde‘r the, D'eferidant: Boards to adopt a partxeular - '

rule; and cannot direct the General As‘sembly what 1a\&§' should or shoxﬂd not be paseed ortell .
“the legmlature what the content of its laws must be. - | . -

“The Supreme Court in Lake View con51stently refused to direct specnﬁc remed.les because |
of the separation of power_s doetrme. In its 2002 oplmon the. Supreme Courtrstated. “We
reedgnize that the proper scope-of ‘oiir review is limited to Vdatei'min;ing whether the emtent .
system meeis constltutional muster ‘and we refuse to encroach upon the elearly IeglsIatwe- L

functlon of deeldmg What the new leglslatlon will be” Lake Vrew 2002 351 Atk 31, 91 91 -

13
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S.W.3d 472 (2002) quotmg DeRolph V. Srare, 78 Ohio St.3d 193 213,n. 9 677 N E. 2d 733 747
(1997). Inits 2004 oplmon the Supreme Court stated

First, it is not this court’s role under our system of government, as created by the
Arkansas Constmmon, and under the fundamental principle of separation of
powers, as set out in Article 4, § 2 of that document, to legislate, to implement”
legislation, or to sérvé.as a watchdog agency, wheri there is no matter to be -
presenitly decided. Thls court made it perfectly clearin Wells v. Purcell, 267, .
Ark. 456, 592°S.W.2d 100. (1979), that the judmxa] branch cannot arrogate to itself |

- conttrol of the legislative branch. Our role is to hear appea.ls and dec1de cases
where we have original jurisdiction.

Lake View 2004, 358 Ark. 137 160, 189 S.W.3d 1, 16 (2004) When asked to dn'ect spemﬁc R
funding decisions in 2005, the Court again made clear that doing so wou]d ov__erstep the -
boundaries placed on itsijﬁﬁsd.ictioﬁ by the Vscparatilon of powers doCtriﬁ_e._ Lake Vrew 201_?5 ,364 |
Ark.398, 415, 220 S.W.3 645, 657 (2005). Accordingly, the judiciary’s review of the
education funding decisions n-::ade by the Legislature réma,ins subject to th:é sepéréﬁén_ df bov;refs .
doctrine, Plé.intiffs request that -thjs Court direct ﬂ1e Legisﬁattﬁe hﬁw to .aﬁpropriaté ‘st'ate |
revenues or what dec_:isions should be made with regard to particular educational issu;s' 'shoﬂ_c] be
dismissed. | | | B |
C Phaintiff’s Claims are Barx"edrl.ax- Res Ju:iimm. S |

The doctnne of Res Judicata cncompasses the two d:stmct concepts of issue and clau:n '

' preclusion. Issue prec]usmn prowdcs that “a demsmn by a court of competcnt Junsdlcuon on
matters which were at 1ssuc, and’ whlch were du'ectly 'and neccssanty adjudlcated : bars‘ any' A
further litigation on those issues by the plamtxff or his pnvws agamst the defendant or his pnwes | . :l '
on the same issue.” Mason v, State, 361 Ark. 357 367 868 S.W.2d 89 (2005) Clalm precluswn b
provides that ° ‘a valid and ﬁnal Judg_mgnt rendered on the ments by 4 court o_f competent
jﬁrisdiction bars another action by ﬂie ﬁlaintiff or his privies agajﬁét the défen_démt'of hxs privies -

' on the same claim.” I, citing Searcy.v. Davenport, 352 Ark. 307, 100 S.W.3d7 1'_1: (2003), -
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Res judzcata bars not only the rehtlgatlon of claims whlch were actually 11t1 gated. 7
in the first suit, but also those which could be litigated. Where a case isbasedon -
the same events as the subject matier of a previous lawsuit, res Judicata will appIy

even if the subsequent Iawsult raises new legal issues and seeks. addxtlonal

remed:es !

Huffman v. Alderson, 335 Ark, 411 415,983 8.W.2d 899, 901 (1998)
These common law doctnnes exist to promote the finality of Judgments and-'t_'o -'pi;event
the relitigation of issues already decitied. Id, see aiso Brown v. FeISen 442 US. 127, 131
: (1979). -As such, they are rules of “fundamental and substantial Justlce,” because by permntu;g'
contested matters to achJeve a state of Tepose, res jud:cata encourages rehance on ad_]udlcatlon - -
bars vexatious litigation, a.nd_ - promotes economy of Juc_hclal. res_onrces. : _Hart Steel Co: v._r
Railroad Supply Co, 244' US. 294, 299, (1917); Allen v MeCurry, -449' ‘u;s. 90 (1986);
Parklane Hostery Co. v Shore 439 U S 322,326 (l 979) Both issue and cla1m prec]usmn apply .
to bar the claims asserted by the Plamtlff in this case.
As Plaintiffs are aware, almost every aspect of the system used by the State of Arkansas
to fund elementary and secondary pubhc educatlon in the state was (or could have been) o
comprehenswely liti gated for some ﬁﬁeen years in the case of Lake Vzew School Dzstr:ct No 25
v. Huckabee, et al., 364 Ark. 398, 220 S.W.3d 645 (2005); Lake View 2004, 358-Ark. 137, 189 - b
S.W.3d 1, 209 Ed. Law Rep,.‘537 (2004); Lake View 2002, 351,At'k. 31,91 S.W.3d 472, 1737 Ed.
Law Rep. 248 (2002); Lake View 2000, 340 Ark. 481, 10 S.W'.3.d' 892, 141 "ad. 'Law_Rpg.-' 1183
 (2000)7 Tucker v. Lake View School Dist, No, 25,323 Atk. 693, 917 S.W.24 530, 108 Ed. Law
Rep. 430 (1996).  The Lake Vicw case ended in 2007 with a declaration that thie State’s education -

system is constitutional, Lake View 2007, 370 Ark: 139, 257 5.W.3d 879 (2007).

¥ Because of the mmnber of appellate decisions in the Lake View case, this briof will refer

to the opinions by the year of decision for ease of reference. For example, the oplmon handed down in
2004 will be refen'ed to as Lake View-2004, .

- Afairly detailed chronology of the “iong and tortui‘ed” hlstory of the Lake Vrew case
pre-2000, can be found in the Lake View 2000 optnlon
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The school district Plaintiff in this case was a member of ihe cless :epresented_ie'tl?el 'J_Zake' . f .
View case. A timeline :of_ the pertinent events in Lake Vieﬁ, including Plaintiffs’. ,in'v-ol'v_'cment, .
follows: ( |

Augl_lst 19, 1992 The ongmal complamt was ﬁled mthe Lake Vzew case.

November 9, 1994 Then Chancellor Imber 1ssued a 52 page ruling with 147 ﬁndmgs of i
fact and 18 conclusions of law holding that the Arkangas school funding system - | |
" was unconstitutionally inequitable and madequate Charicellor Imber stayed the .. -
application of her ruling for two years “to’ give the Arkansas General Assembly.
_ time to implement a constitutional system » Lake Vzew 2000, 340 A.rk. at 485 10
S.W.3dat 894

1995 — The General Assembly revised the school funding system in response to
Chancellor Imber’s ruling. Jd. '

Anpgust 22, 1996 ~ Chancellor Imber certified a class in Lake View of “all school d1stncts
in the $tate, students and parents of students in all school districts, school board
members of all school districts and school district taxpayers who have paid taxes.- -
to support the public school system.” Lake View 2000, 340 Ark. at 486, 10 -
 S.W.3d at 895; accerd Lake View 2002, 351 Axk at 43,91 8.W.3d478.

November 5, 1996 — Amendment 74 to the Arkansas Constitution is ac_lopted bythe - -
people of Arkansas, It amends Article 15 of the Arkansas Constitution and
provides that any constitutional provision in conflict with Amendment 74 is
repealed, Amendment 74 established a uniform rate of tax, or a base millage rate,
of 25 mills for maintehance and operation of all school districts in the state.

- Amendment 74 also acknowledged and a]lowed “fundmg vanatlons” among the
. school districts.

August 17, 1998 — Chancéllor Collins Kllgore entered a fmal order d]SIIHSSng the Lake- -
View school district’s complaint as “moot because. Amendmient 74 [and the '
legislation passed by the General Assembly in 1995 and 1997} had changed the

- standard for the school funding systém and allowed funding variances among the
school districts.” Lake View 2000, 340 Ark. at 492, 10 S.W.3d at 898-9.

March 2. 2000 — The Arkansas Supreme Court reversed Chancellor Kilgore’s Augdsf 17,
1998, final order and remanded the case for a trial on the “constitutionality of
state initiatives since 1994, Lake Vxew 2000, 340 Ark at 493 5 108.W.3d at

" 899-900.

September 8, 2000.- Chancellor Kilgore COnnﬁenced the oomplialice trial pursuent_te
~ Lake View 2000. The trial lasted nineteen days in Septembér-and October of :
2000. Thirty-six witnesses were called to testify and 187 exhibits were -~
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introduced resultmg ina 99 volume appellate reeord spannmg 20 878 pages Lake
View 2002, 351 Ark. at 45,91 8.W.3d 475.

May 25,2001 - - Chancellor Krlgore entered his 64 page ﬁnal order “in whreh he declared
the current school-funding system to be unconstitutional on the twin grounds of -
madequacy under the Education Article and inequality under the Equality
provisions of the Arkansas Constitution.” Lake View 2002, 351.Ark. at 45,91
8.W.3d at 479. Chancellor Kilgore discussed in detail the school fanding system
and sources of those funds. He also discussed various aspects of the educational -
funding system including transportation funding, teacher salaries. In other words,
Chancellor Kilgore specifically addressed the issues ralsed in Plaintiff’ 5
Complaint in this case, .

November 21, 2002 —The Arkarrsas Supreme Court aﬁirms Chanceﬂoril_-{:jlgere’s May ‘
25,2001, final order. Lake View 2002, 351 Ark. 31,91 8.W.3d 479. The Court
stays the issuance of its mandate until January 1, 2004, to “give the Géneral’

Assembly and the Department of Education . , . time 1o correct [the] constltuttonal ‘

disability in public school funding and time to chart a new course for publrc
education in this state » Id at97,918. W 3d at 511.

2003 ~ 'I'he General Assembly meets in its regular session and two extraordmary sessions
" inresponse to the Supreme Court’s 2002 opinion in the Lake View case. The 2003

sessions of the General Assembly charted that new course and overhauled the - *

public'school funding system. Theirefforts lead the Supreme Court to later state

~in 2004 that “[t]he legislative accomplishments have been-truly i mpresszve » Lake -

View 2004, 358 Ark. at 158. The current educahona] fundmg system is essentrally
the same as the one put in place in 2003

January 1, 2004 — the Arkansas Supreme Court issues its mandate followmg 1ts
C November 21, 2002 opinion, .

January 22, 2004 — The Arkansas Supreme Court recalls its mandate 1ssued 21 days
earlier. . - .

Febm 3,2004 — The Supreme Court appointed two specrai masters to examine the .
* " changes passed by.the General Assembly in 2003 to the public school system, -

including the funding system in ten spec1ﬁed areas as well as “to exaimine and.

evaluate any other issue they deem relevant to compliance with this court’s

November 21, 2002 opmlen - Lake View, 356 Ark. 1 144 S W 3d 741 (2904).' p

April 2, 2004 The Spemal Masters file their report to the Supreme Court regardmg the

' adequacy and equity of the school system implemented in the 2003 legislative
sessions. The Masters describe the accomplishments of the General Assembly as,
“landable.” Lake View 2004, 358 Ark. ]37 189 8. W 3d 1(2004). .

June 18, 2004 — The Supreme Court adopts the report of the Special Masters, releases
jurisdiction over the case, and orders the mandate to issue. Although urged'to do
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50, the Court declines to hold that the school fundlng system put in pIace in 2003 :
is unconstltutlonal id.

- Jone 9, 2005 - The Supreme Court recalls its mandate in the Lake View case and
reappoinits the Special Masters for another found of litigation regarding: the )
constitutionality of the school fundmg system Lake Vtew, 362 Ark 520 210

: S W. 3d 28 (2005) C : ,

October 3,2005 ~ The Specral Masters issue the1r report to the Supreme Court in the _
" second round of proceedings. The report covers and discusses many of the issues .-
presented in Plaintiffs Amended Complaint ﬁled in this case. Ex. 5, 2005. Report
of the Special Masters :

December 15,2005 — The Supreme Court issues its op:mon adopting, in part, the: report
of the Special Masters, and holdinig that “the public school-funding system
continues to be inadequate [and] that our public schools are.operating under a~

" constitutionat mﬁnmty ” Lake View 2005, 364 Ark. 398, 220 S.W.3d 645 (2005).
The Court stays the issuance of its mandate “until December 1, 2006, to altow the
necessary ttme to correct the const:ttunonai deficiencies.” Jd. at 415-416

November 30, 2006 The Supreme Court, upon motlon by the Rogers School Drsmct :
. No. 30, thtle Rock Schiool District, Pulaski County Special School District, and . .
_ Barton-Lexa School District (the class representative) deferred the issuance of the
mandate from the Lake View 2005 oplmon for 180 days and reappomted the
* Special Masters.

February 9, 2007 — The. part:les to the Lake View case submtt a Jomt Report “addressmg -
the constltutlonal-deﬁcwncy issués” in the case. Plaintiffs in this case did not’ ‘
object or file any mouons or papers in response to-the Joint Report : K '7 il

" April 26, 2007 — The Speczal Masters issue their third and final Report in the Lake Vlew :
case generally approving the fundmg system in place after the 2007 sessmn of the
86™ General Assembly. .

Maz 31,2007 — The Supreme Court issues its ﬁnal oplmon in‘the Lake Vzm case; 31gned-' .
~ individually by each of the seven Justices.. In that.opinion the Supreme Court
: holds “[blecause we conclude that our system of public-school financing is row -
. in constitutional compliance, we direct the clerk of'this court to issue the mandate™
in this case forthwith.” Lake View 2007, 370° Ark 139 257 8.W.3d 879 (2007)
The Speclal Masters concluded theu- 200‘7 review-of ﬂte educatlon system w1th the :
following statement “Meeting the challenge of usmg the support whtch is in place and that )
which will ensue, to glve adequate educanon to Arkansas 8 chzldren HOW. passes o the local : ' l_

school dlstncts » Lake Vtew 2007 370 A.t'k 139 145 257 S W 3d 879 883 The Speclal
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Masters and the Supreme Court speclﬁcally rewewed several areas upou whlch Deer/Mt Judea _- e
base their clalms The Court’s conclusxon was that all of these areas met the standards in the
Constitution for educahonal, adequacy. Accordtngly, P]amtlﬂf Dee_r/Mt. Judea’ S, claims regarding | f S
cotnponents of the educational system that were in place in 2007 and eveuts that oecu_i_'t'ed be‘f_'ore ; |
then are barred by res Judzcara and 1ts complatnt should be dtsmtssed. | |

D. Plamtlft‘s Comglsmt Fails to State an Illggal Exactlon Clatm. .

The Arka.nsas Supreme Court has recogmzed two types of ﬂlegal exaetlon elatms F1rst
is the “pubhc fun ” type of 1llega] exaetton cla.un where 4 plamtsz a]leges that pubhc funds
generated from tax dollars are bemg misapplied or 1llegally spent ‘Second is the ‘&Hegal-tax” - |
type of ¢laim where a plamtlff alleges that the tax itself was illegally adopted and is mvahd
Austin v. Center Point Energy Arkla, 365 Atk. 138, 147 (2006).

The first type of exactlon claim (the “public funds” type) arises when pubhc fands are 7
used in ways not allowed by law usually the mtsappltcatmn of publtc funds orF recovery of ﬁmds
wrongly patd toa pubhc ofﬁctal Pledgerv. Featherlite, 308 Ark. 124 128 (1 992) The second -
type of exacoon claim (or “illegal- tax” type) is where the tax is a]leged to ‘oe ﬂlegal 1tself .

There are many “dlegal tax” type exaction claims where the tax has been enjomed, but in alI
those cases the tax itself was declared ﬂlegal_- Pledger at 128. (czttng Schumer v. Ouachita - -
County, 218 Atk. 46 (1950)) see also Missouri Pacific Ry. Co'v. Fish, 181 Ark. 863 (93 0.

Nowhere in. Deeth Judea s112 page complaint do they ever allege that any tax was
illegally levied or that any tax proceeds are not being used for the purposes for wluch they were
levied. Pla.mttff Deer/Mt Judea elatms essenttally, that more money should be spent on .'? c
education than what the General Assembly has approved ’I'hey do not (and cannot) clatm thata - h

tax was zllegally passed or that‘ education funds are belng used for non-edueauon purposesT The
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complaint simply fails to allege-eny fects which, even if true, woul_r:l.state"e;cleimr_baseti on the |
illegal exaction provrsion of the Ar_kansas Constitution. ’Ihat-elajnr ehuuld,-ﬂlerefore,' ‘be
dismissed. _ 7 T
| E. School Dlstrlcts Lack Standmg to Brmg an Illega] Exaetlen Clalm
Sectlon 13 of Artlele 16 of the Arkansag Ccmstltut;on allows a cmzen to ctmllenge an :

illegally levied tax or the mlsapphcanon of tax funds Brewer v Carter 365 Ark -531 231 ;
8. w.3d 707 (2006) To have standing to bring such an illegal exactlon clalm the plalntli‘f must |
be a citizen and must have paid the a]legedly illegal tax. Id The pla.mhﬁ must also have. :
suffered some m_]ury-m-fact faxrly traceable to the a.llegedly l]legal conduet. Id -The plamtlff .
school drs‘mcts are exempted from paymg property taxes. Ark.‘ Const. Art. .16 .§"5(b), Ark. Code_ '_
Ann, § 26-3 -301 Further, the plamtxﬂ' sehool chstnct has not even al}eged itisa taxpayer w1thm |
the meaning of Artlcle 16 section 13. See Amended Complaint filed May 23, 2006 ‘Iherefore

the plaintiff does not have standi_ng to pursue an illegal exaction claim, even if rone_h_ad '_been
stated; this claim should be dismissed. See Worth v. City of Rogers, 351 Ark. 183, 89 S.W.3d
873 (2002)(noting that “[aJn illegal—exaeﬁon suit ;15 a 'eonstitutionahy - created jclas"s._‘ of
taxpayers”)(emphas'is added). | |

Further the Plamtlff school district is not.a “emzen under Section 13 of Artlele 16 of the

Arkansas Constltutlon In Chxcago Rock Island and Pac;gﬁc Razlroad Company v, State 86 Ark o
412,111 8. W 456 affd219 U.S, 453 31 S.Ct. 275, 55 LEdZd 90 (1908), T.he Courtdealt w1th -
the issue of whether Article II, Sectlon 18 of the State Conshtunon apphed to oorporatxons
Noting that “it has long been settled that a corpomnon 1s not a c;tlzen w1thm the meamng of a
A [Article TV, Section 2 of the Umted States Const:lmnon],” the Court heId the same with regard to
the Arkansas provision.’ The Court explamed this holdmg in Srandard Pzpelme Co v, Bumetr :

188 Ark. 491 66 8.W.2d 637 (1933) There the Court noted that there isa:
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" fundamental dxﬁerence between natural and artlﬁmal persons
[recognized] in. our own constitetion . . . by which laws are
forbidden denying any person equal protccu(m, -or Which do not -
secure equal protection, or which do not secure equal’ privileges
and immunities, do not relate to corporatiens, because these donot.- - .

. exist naturally, but are the creatures of law, possessing only such -

" powers as are granted them, and making. only such contracts as -
they are autherized to enter info, and that, wherever an act.is
general and inform in its operation upon all persons coming within
the class to which it--applies, it does not come within the
prohibition of the Constitution. We have many times upheld the
validity of actions relating to corporations, limiting their rights
‘beyond those of natural citizens for the reason that a citizen or
natural person has the inherent right, independent of any’ .
legislation, to contract, while the corporation is clothed only with ~
such power as may be given it by the legislative will, and this may
‘be altered, revoked; or annulled at the pleasure of the legislature,
and terms prescribed under which they may conduct their business.

Id at 639. The same reasoning applies with regard to whether a school distri’ct is entitled to the
protectlons of the state constitutional provision allowmg illegal exactlon lawsults Loglcally,
school districts cannot be a “01tlzen or cIass of citizens” whlch -are’ entltled to, the’ equahty of :
privileges and 1mmumtles guarantccd in Artlcle 2, Sectlon 18 leeWJse as both the Umted" )
States Supreme’ Court-anql the Arkansas Suprcme Cour; have _no’;ed mth:regard 1o th¢ equal i
protection provision of the U;iitcd Stéte_s Constitution, a school district cannot bea person who is
entitled to “equality . before the law” as -guaranteed in Article 2, S‘ection 3. See, Delta Special
School District No. 5 v. State Board of Education, 745 F.2d 532 (8“' Cir. 1984) As the Supreme -
Court sa:ld in Trenton v. New Jersey, 262 U. S 182 43 8. Ct. 534 67 L Ed 937 (1923),

the number, nature and duration of the powers conferred upon '

[miunicipal] coxporanons and the territory over which they shall be .

exercised rests.in the absolute discretion of the state . . , . The

State . . . at its pleasure, may modify. or withdraw all suc‘h powets ,

...expand or contract the territorial-area . . . unite the whole ora

part of it with another municipality . . . with or without the consent

.of the citizens, or even against their protest. In all these. respects
the state is supramc and its lcglslatlve body, conformmg its acuon
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_ to. the State Const:mmon may do as 1t will, unrestramed by any
prmnsmn of the Constitution of the United States P

Here, the State has created the Plamttff school distnct, and has granted it only eertam _ -
powers. A.C.A. § 6-13-101 et seq SchooI districts are not natural, mdependently emstmg .
enut:les, but clepend upon the State for their very emstence Although cmzens of Arkansas -

_ meludmg school chtldren have certam constxtutlonal nghts seheol dlstncts do not meet the ', -

' deﬁmtlon of “petsans” prowded in the Arkansas Constltutlon School d15tncts are not “GltlZﬁIIS”l
profected by Art:lcle 16, Section 12, School dlstncts-are poltheal subdmsmns ef the state. end do
not have the. authority to bring this claim (See East Jacks'dn-'Pubiic .Sfchaol.s v..State, 133 Mieﬁ.
App. 132,348 N. W 2d 303, 306 (Mich. 1984).) | :

Only a party having a right to-be enforced or a wrong to be prevented or redressed may_l
maintain an action. - Des Arc. & Poyghatan Bndge Company v. Austin Brzdge, Company, 94 'F.Zd_.
494 (8th Cir. 1938). In order to establish standing to chaﬂenge a statutory 'tatv,.;fa party _ntust_ -
demonstrate ttt_at he is possessed of ajtight which the ﬂaw] infringes and thét he is w1t111n the
class of persons affected by the [law].” Thompson v. A?kaheas Social Services, 282 Ak, 359"'
373, 669 S.W. 2d 878 (1984) Plamtlffs here a:e mere political subdnnsmns of the State that do,

- not pay property taxes and they are not enutled to be heard in t}ns Court on the ISSues ra.tsed m‘r
their Complamt Because they lack standmg to ‘bring tIns lawsmt, Pla.tntlﬂ:'s clalms should be
dismissed. | 7 ‘ o

_F._Plaintiff’s Claims are Barred bx'Sep- aration of Powers - 7

Plaintiff challenges how the General Assembly appropnates state money to. fund the ‘
public school gyster. . Plamtlff also asks this Court to overiurn the dtscretmnary dBGISIODS of the
-leglslatwe branch and chrect the detatls of how the State s educatlonal fundmg system shou]d be

establlshed This form of relief is clearly- ba:red by separatlon of powers:
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Our state Consntunon is not a grant of power, but. constltutes a hm:tatlon, and if - |
there 'be no’ limitation of power, mehedly of - specifically expressed, - the -
- . Legislature, in the exercise ~of its sovereign right, may authorize . such
.appropriations as it deems necessary. Newton v. Edwards, 203 Ark. 18, 155
8.W.2d 591; Smart v. Gates, 234 Ark. 858, 355 83.W.2d 184; Hooker v. Parkin, - .
235 Ark. 218, 357 8.W.2d 534. Courts are without jurisdiction to review the .
discretion of the Legislature in the exercise of the power it possesses Russell ¥
Cone, 168 Ark. 989, 272 S5.W.678: :
Berry v Gordon, 237 Ark, 865 376 5.W.24 279 (1964)

The only lmnts on the Leg:slature s power are the Federal and State Constltuttons Hand i :
v H & R Block, Inc 258 Ark 774 376 8. W 2d 279 (1975) All Acts passecl by the: Ieglslature S
are presumed to be cons:stent Wlth these documents Thxs heavy-presumptlon requlre's any and"
all doubts to be resolved in favor of the constltutmnahty of the acts of the General Assembly, 1f it
is possxble for the Judwtary to'construe an act to be constitutional, then 1t must do 0. Srone v..
State, 254 Ark. 1011, 498 S.W.2d 634 (1973). These rules are “essential to the welfatje of the
checks and balances provided by the American tripartite system of government.” Id. at 1013, 498 -
S.W.2d at '635. ' Indeed the -discretion - of the Arkansas Genera] : 'A;ssembly in- meking -
appropnatlons is so strong that the Consutuuon prevents one Ieglslature from bemg bound by a_
prior leglslature s appropnatxons Ark, Const, Art, 5 § 29 (“no appropnanons shall be for a’
longer penod than two years™). '

Plamtlﬁ‘s dispute in this case is, in essence a chal]enge to how the General Assembly 7
has decided to use the state’s mouetary resources to fund educauon m ﬂns state : Plamtlﬂ‘ asks .
this Court to make parttcular decrsmns about the details of the State’s educatlonal fundmg . i
system The Supreme Court explamed in Lake View that this was not the Court 3 role .

Fxrst it is not th13 court’s role under our system of government as created by the o

Arkansas Constitution; and under the fundamental principle of separation of

powers, as set out in Article 4, § 2 of that document, to- ]eglsiate toy lmplement

legislation; or to serve as a watchdog agency, when thefe is no miatter to be

presently decided. This court made it perfectly clear in Wells v. Purcell, 267 Ark.
456, 592 S.W.2d 100 (1979); that the judicial branch cannot arrogate to itself - -
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control of the legislative branch. Our role is to hear appeals and decide cases

- where we have original jurisdiction. . . . Various parties and the dissent call upon
this court to continue to monitor the General Assembly. But for how long? Until
the adjournment sine_die df the 2005 General -Session?: Until all legislative .- .-~ -
programs discussed in this opinion have been fully funded? Until all facilitiesand . ©

. equipment. and curricula deemed essential for an adequate education -have been - _' C
made substantially equal? What has been set in motion by the General Assembly - 1)
and ‘' Executive Department will take years: and perhaps even a decade to . -
implement fully. Again, it is not this court's constitutional role t¢ monitor the -~
General ‘Assembly on an ongoing basis over an extended period of time until the
educational programs have alt been completely implemented or until the dictates
of Lake View III have been totally realized. .

Lake View 2004, 358 Ark at 160-161. The rule from the Lake Vrew line 'ef decisions is: that -
when the legislati.t_re makes rational, -evidence-b_ased de’cision’sl m fundmg educatiraurit acts _
- constitutionally. The Gex_ieral Assenably aecemplishes this effort throagh fis Act 57 stirdies. Lake
View 2005 364 VArk at 415 (“While we recognize tllat"failures in the process- due. to
noncomphance wnh Act 57 and Act 108. are ev1dent, this court does not dlrect the General
'Assembly to apprupnate a specific i incréase in foundatwn or eategonzed ﬁmdmg amounts ”)

Itis beyond dlspute that the GeneraI Assembly has prepared adequacy reports covenng '-
all areas that Plaintiff complams about Accordingly,. the Genera.l Assembly has addressed
Plaintiff’s concerns in a ratzona] thoughlful manner through. comphance with Act 57. As such,
this Court is wﬂhout authonty to reverse the decisions that were made by the Gener-a] Ass_embly_, o
and this case should be dismissed. | o . |

G, TheIn Indwldual CaDacltv Defendants are Entxtled to Statntol_'g Immumgg

- The leglslature has chosen to grant 11m1ted unmumty to the State s officers: and
employees by statute. See Ark. Code Ann, 19-10—305(a) State ofﬁcers and employees acting
without mahce in the course and scope of the1r employment are -nmnune ﬁ'om am’ award of.' .
damages mhtlgatlon Grme v, Bd of Trustees 338 Ark 791 797 28. W3d 54, 58 (1999) Th15 B

immunity is snmlar to a pubhc ofﬁmal’s quahﬁed unmumty recogmzed by federal law Fegans B
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v, Norris, 351 Ack. 200, 206, 89 S:W.3d 919, 924 (2002)._,VAceordtng_ly_j{;,';‘aj state official is
immune “If his entironsidid not -t'ioiate' clearly estatjlished pri'ildipiles ‘of law ot‘ Whieh a teésooable
person would have knowledge S:mons v. Marshall, 369 Ark 447 255 S.W, 3d 838 :
(2007)(holding that action based on conclusory allegations of sexual gropmg by state h'ooper‘
barred by quahﬁed immunity). . A-ba:e— allegation of v_vﬂlft]] and wanton conduet cam_)ot-
overcome thlS ste.tutor‘y- lmmumty ‘Atkansas bept,: of Ensirenn_zentat Qualzty y.'Al-Mgdheﬁn,_ :
374 Ack. 28, __ S.W3d___ Q008).. R L

P]amtlffs Complmnt concedes that the individual capac:ty Defendants are sued sunply
- for holdmg thelr respective- otﬁces as members of ‘State Boards the Govemor and, the
Commissioner of Education® and ﬁlrther that all of whatever actions_ Deer/Mt Judea beheves
they did wrongly {which is'not revealed in the 112 page complamt) were taken in their respectlve
roles as board membets or e)tecuttve branch- ofﬁclals Comp]amt 1]1[ 13-20 In other words '
Plaintiffs’ allege that the individual -defendants acted within tIte- seope. of -:au_thonty they were
granted. Id. Therefore, the itldiifidual capeeity Defendants are\ entiﬂed--to- stete.-stetutory_

immunity on any 1nd1v1dual capac1ty cla:ms and should be dlSDlISSGd from thls su1t L

. M. Plaintiff’s Com 'lamt falls o, State a Claun A amst An ' of the Named Defendants _

Arkansas is a fact-pleadmg state meamng that a plamtlﬂ' must state facts not mere
conclusmns in order to be entttled to relief. Plamtxffs must plead sufﬁelent facts to support the .
- application of the Iega] doctrines they mvoke and to support arguments to. toll the stafute of N 3
limitations. Floyd v. Koenig, 101 Ark. App 230, 274 S.W3d 339 (2008) A compiamt that '_ -
states only conclusxons w1thout any factua] support must be chsnussed Arkansas Depr of o -‘

Envzronmemal Qualzty v AI-Madhoun 374 Ark 28 S W 3d - (2008)

A Although, three of the Defendants, Darr, Moore, and Bookout, were sued befors they took office.
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Deer/MLt. Judeats Compleint makes no allegations ofiany sorf of eohduct of arty -of the .
Defendants e>tcept fot' Governor Beebe and Richard Weiss. It is simply devoid of any
aliegatxons regardmg any actions taken (or not taken) by any of the Defendants As,to the

. Govemor and WEISS, the Comp}amt only alleges that last: August they prowded mformatmn toa: ‘
-Vlegls]atlve eommlttee for it to cons:der durmg its dehberatlve process ThlS is. core Fu'st
Amendment speech that should be protected from sun Plaintiff’s Complamt fails to gwe the".-. o
. Defendants fair notice:of what elalms are being made against them; Wwhat it is that Deer/Mt. )
Judea claims that they did wrong. Urban Renewal Agency of Cityof Harrison v. Hefley, 27 "
Ark. 39, 371 S.W2d 141 (1963). PlaintifP's naming of Def;tdang Ma.r'k‘Dm'individuaily',.is_ ‘
especially curious gtven that Lt Gov Darr has never held pohtlcal ofﬁce before Therefore the : .:
* Complaint should be chstssed for faﬂure to state a cla:m upon whmh rehef could be granted o
Ark. R. Civ, Pro, 1'2(b)(6) | |

I The Educatmn Funding System is Conshtutlonal .

As noted above, the Supreme Court has declared A:kansas s educatlonal ftmdmg system.
to be constitutional, Lake View 2007, supra. Deer/Mt Judea s eomplamt can- essentlally be‘_'
" summarized as a demand to retain theu' small popula’uon sehool district W_‘hﬂQ havmg the State
run the dsstnct for them th15 the Conshtutlon does not requlre _ | | 7 S
| The “lmchpm for achlevmg adequacy in. pubhc educatlon is the General Assembly s
b1enma1 assessment of educatlonal needs in the State Lake Vzew 2005 364 Ark. at 411-412 As 1k |
part of the massive educatlon reforms passed in 2003 and 2004 the General Assembly passed‘ -
Act 57 of the Second Exh-aordmary Session of 20(_)3. Act’ 57 est_abhshed the paraoleters of the - -
biennia.i study that thelegisletive committees on education are to perform to assess the eddcetion

fumding system in the State and determine, based on the evidence gathei'ed.in that study, \#hether '
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 any changes need to be made in the e)istem and what those changes should be. Ark.fcode Ann, s

10-3-2101 et seq. |

“The Plaintiff's Complamt is prermsed on the ﬁctlon that no Act 57 study has been done'_ :
and then imvokes the Lake Vtew 2005 opinion in support of its cla.tm that havmg fatled to"'- '

undertake such a study the educatlon funding system is unconstttuttonal Tlus argument is

misconceived, Tn 2005, when the Supreme Court reca.lled its’ prevmusly 1ssued mandate the

State had not yet performed an Act 57 study " Lake View 2005, 364 Ark at 411—413 Every : |

bienniurm since then,. however the Senate and House Commlttees on Educat[on have conducted -

“Act 57 studtes Exs. 1 & 2 2008 2010 Adequacy Stuches Plamtlff’ s argument that the General

Assembly and the State are “ﬂymg blind” in malcmg decisions about the State 5 educatton

system is simply false. The Acts and reports of the General Assembly themselves make clear.'
that the allegation that the General Assem‘bly has undertaken no Act 57 study su:uply is untrue ln:
reality Plaintiff’s complaint isnot that the General Assembly falled to undertake an Act 57 study,‘_. _

but rather that Plamttff dtsagrees wnth the conclusions that were reached i in the Act 57 study_‘

process and the laws enacted by the General Assembly asa result of its studtes

Aﬁer the 2005 decision in Lake View upon which’ lentlff rehes. the Arkansas Supreme -
Court found in 2007 that the General Assembly had conducted an Act-57 study and passed ‘

legislation based on that study Lake View 2007 370 Ark. 139 257 S.W. 3d 879 (2007) In the -

 strongest terms possible, the Court then released Junsdlctlon and held that the state 8 educattona]

system was consotutlonal “To emphasme the unamrmty -of the court on this matter gach j jl.lSthE

has afﬁxed hlS or her SIgnature at the end of this oplmon ” Id. at 140.

In each blenmum since the Supreme Court s 2007 Lake Vtew opmlon the General '

Assembly has studted the State’s educatton system m accordance with Act 57 Ark_ Code Ann g .
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10-3-2101, &t seq. The 2008 Adequacy Report was some 59 pages long and addressed all - :
aspects of the State s educauon system. Ex. 1, 2008 Adequacy Report The report was. bascd on
many mdwxdual studles of dlfferent aspects of the State’s .educahon syste_m. That.study thert '_
formed_ tlee'basie for th'e educetion funding legislatioo 'enaoted'm th_e 2009 :regular ,le'gisieﬁr(e ' i '
session. _ - ] _ o
The 2010 Adequacy Report was subnutted o the Jomt Educatlon Comnnttee of or about
ovember 1, 2010 Ex. 2,2010 Adequacy Report. Itis over 60 pages long and again, addresses'_‘
all aspects of the State s cducation system The report is based on many mdmdual stuches of
different aspects of the State s education system, mcludmg a thorough and deta.lled teport on-the__
school districts’ use of the state resouroes prov1ded to them Ex 3, 2010 Resource Study ‘The K 1
2011 session of the 88“‘ General Assembly just. began on January 10, 2011 Any clalms about - |
what may or may not happen durmg this legislative session are not ripe for-rewew One thmg
that cannot be maintained, however is that the 88" General Assembly wﬂl Be “ﬂymg bhnd "t
has a comprehensive report on which to base 1ts dems:ons _
" The following section of this brief addresses eaoh of the fom_lsof relief ‘requested by
Plaintiff, - S o 8

1. TheStatehasa System in Place to Eva]uate Programs for Improvmg Student '
Achievement. - . S

Deer/Mt. Judea is simply wrongrin its claim that the State ctoes no_t hare a-system‘in ptaee
" to evalnate 'progrems for improving student achievemerxt. The publicly av_étlable Acte and r
Reports of the General Assembty demonstrate' other'w;i'se. See Ex. 2, 2016 Adet;ua_ey Report pp-
13-20; Ex 1, 2008 Adequacy Report | pp 13 19, o
In 2003 the General Assembly passed the Ommbus Quahty Educatlon Act of 2003 Act ,

1467 of 2003. Tl:us near forty page Act -estabhshed ﬁmdamental aspects of Arkansas’ e acadel_mo
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program " The Omnibus Act. estabhshed or strengthened a) Accredltatton Standards for sehoo]s 8
and school dxstncts adopted by the State Board of Educatlon, Ark Code Ann § 6-15-202 b)_ a
statefmde cu_rrlctﬂum w1th rigorous .eorrtcnt,AArk. Code Ann §- 6—-15-_404; c),fl_lt:_. Arkansas
Comprehensive Testing, Assessr‘nent,r and'chountability Ptogram_ OF “benchm_ark’.’ and eﬁ'd-of— =
course testing for assessing mdmdual stddent p‘rog.res‘s as Well as academic attamment 'of .sclioois'
and: school districts, Ark. Code Amn. § 6-15401; et seq:; '_d), Atkanses Comprehensive schqq_t :
Inipro’ﬁement Plans for c}tool's and school districts to use to 'adirance leammgmthe state Ark-—' .
Code Ann, § 6-15-426; and e) sanctions and mtervenuons for schools that are not abIe to meet
acadermc goals set for them Ark Code Arn. § 6-15-425. A short summary of each of these '
programs will be discussed in turn. :

a) Accreditation Standards

At the direction of the General Assembly, the State Board of Educat:lon has: adopted a’
comprehenswe set of school and’ drsInct accredltatton standards Ex. 6 Rules Govemmg n
Standards for Accredltatlon The standards govem nearly every aspect of educatron in school_'
dlsmcts from admlmstratron operatmg procedures § 7) to curnculum ﬁ'almeworks (§ 9) o
maxxmum class size (§ 10.'02) to prqfessmnal deveIopment arld m-semce tra_:mr:tg for teacl_l_ers
and administrators (§ 15.04). 1d.- Perfertnance and reporting standards are set eut ih the rule:st
All schools and school drstncts are reqmred to meet the staudards They were adop’ted in 2003
and have been part ofa consututlonal educatron system since then. Lake Vzew 2004 353 Ark. at : ;
146. The Supreme Court in 2004 approved the Leglslatwe fra.mework for the accredrtatlon rules ,

.and quoted Dr. James Guthne as descnbmg them as “state-of the-art > Id at. 150 ln thef'r

Educatlon Week “Quahty Counts” study cited by Plamnff 11.1, their. Complamt, Arkansas recerve’d'
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an “A” and the seventh highest score.for its standards, ase_essoments, and accountability measures.
See Complaint p-39 5;. : ' : |

b) Srate-wzde Currrculum '

The ADE has estabhshed cumculum frameworks that deﬁne the oontent standards and,'l
student leammg expectatlons in the core cumculum for students in Kmderga.rten through twelftH .
grade. Frameworks exist for each subject area which is identified in the course _eont_ent
frameworks. The eore content areas covered by the ﬁ'amewotke are deﬁned in‘ Section 9 00 of
the Standards of Accredltatlon Ex. 6, Rules Governmg Standards for Aeered1tat10n The' '
cumculum for at least one subject area is to be rewsed each year At the secondary level the .
State has adopted the “Smart Core” curncu}um | | - | |

c) ACTAAP/Benchmark Te:.S'ttr.uzr and Other Academic Performance Assessments

~ The main component of the, State’s a;ssessment' of children’s 'aeademic ‘abﬂittes is'rﬂ.'ie B
ACTAAP or Benchmark Testmg Ark Code Amn. § 6 15-401 Chxldren begm Benchmark tests. |
at the end of third grade and contmue to periodically take the test ’through the elghth grade ‘
Schools, school dlstncts, and the State use the results of these tests to assess whether etudents are
perfmming at graoe level on their course work: andr to assess the schools’ aztd distﬁc'te_" ability ‘to N
educate. their students toa proﬁeient level of mastery~of tﬁe pr‘escribed.cmﬁcxiltlm Tlt‘e National

: Ofﬁce for Research on Measurement and Evaluamn Systems (or NORMES) makes aggregate‘-'
mformatlon on student performanee on Benchmark -exams avallable for anyone 1nterested--

.(h_ttp://normes_sasweb.uark._odu/sehoolgerformance{ ). This allows parents with internet access to

see the academic performance of évery school in the State, including Deer/Mt. Judea schools.
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In addmon to Benchmark testmg, Arkansas publre schools also use other cxams to assess <o
_ the acadennc progress of students End—of comse exams Grade 11 hteracy exams, and hom-
referenced tests in grades K.mdergarten second, and ninth, Ex. 1 2008 Adequaey Report p 13,

d) Arkansas Comprehenszve School Improvement Plans MCSIP}

A school’s efforts to -1mprove'-its cuniculum assessment rand more generally,' the S
, acadermc performance of jts: students is brought together in’ the schooi’s Arkansas':.r
Comprehenswe School Improvement Plan or ACSIP Every school must have an ACS]P plan m' S
place o gulde the school’s eﬂ'orts to improve mstructton and the academic achlevement of its
students. Ark. Code Ann § 6-15-426 Attached as exhibit nine (9) is the Deer Elementa.ry ,
School’s ACSIP plan for the 2010-2011 school year. Deer Elementa.ry s ACSIP "pl'an shows how :
.the district is usmg the State cumculum ﬁ'ameworks benchmark testmg, and other State and. .
local resources fo try to 1mprove learmng in the school.

'2. " The State has Many Professional Development Resources for Teachers, -
' Sehools and Drstncts : .

7 Plamtlff asks for the Court to order the State to adopt a certam type of professwnal
development program. See Lake V‘ew 2005 364 Ark at 403 “Professronal development” is the -'_ N
education term for contmumg educatron for educators The State by statute mandates that -
school districts prepare a professional development plan. Ark. Code Anu. § 6-—17-70_4. Teaehers,
administrators, and classified school employees develop the plan. Id.r Allowing distrlct'
personnel to develop 'their own professional development p]ans allotvs-them to tailor the plan to
the district’s professrona] development needs The ADE reqmres all oemﬁed employees (dlstnct i
employees holdmg a teachmg certlﬁcate) to have at least srxty (60) hours of professmnal' h

development each year. Ex. 7, Profes_smnalDevelopment Rule § 4.00.
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In addition to requiring professiona.l developr'nem‘, ‘Arkansas p_rovides numerous _
professional development resources to assist the districts.  The ADE haS'a“professional'
development ofﬁce that is avallable to assist districts in all aspects of dehvenng quahtyr

continuing educanon o dlstnct petsonnel htl'D /farkansased org/Dd/mdex html The ADE and‘ .

Arkansas Educational Telev1s10n Network (AETN) host “Arkansas IDEAS” ‘ or Intemet .
Dehvered Education for Arkansas Schools. htip: /fideas.actn, org: It i is an on-hne resource for‘
teachers and administrators that prowdes many educational opportunities for them -Arkansas has
mulnple courses to support on- going l1teracy, math and ‘science educatlon for teachers that a.re'-
offered year—round durmg m—person classes, Addmonally, the ADE and the ﬁﬁeen reglonal )

7 educatlon serv1ce cooperatwes coordmate W1th colleges- and umversmes throughout the state tor

provide professmnal development opportumtles throgh _tWelve “STEM centers.” “‘STEM” isa

common acronym in education for “sc'iehcé, technology, engineeriﬁg,, and maﬂaematics.-”r The
State provides many more resources for professional deyelopment in districts. : In fact, the =~ 1
National Staff Developmen't, Council rated Arkansas as one ot‘ the bes_t states in ‘the rtation for -
professional development ooportunities for educators.” Ex. 11, NSDC 'Executiv'e Smhmary.-

| In short, the State has a broad-based professmnal development system Plamtlﬁ says '
nothing about why this system is madequate Its case is sunply that it Would have the State
orgamze the system d]fferently Tins fa.lls to state a constltut:onal clalm ) e

) 3, The State Engages in Suhstant:al Teacher Recruument and Retentmn L

Efforts, and Also Provides Additional Fundmg o Deeth. Judea School-
District as an Isolated Disirict. o .

One of the significant - focuses of the .Lake View htlgatlon was the State s efforts to attract 7 N
-and retain’ h]ghly quahﬁed teachers to districts in the State Lake View 2002 351 Ark at 61-64'

Lake View 2004 358 Atk, at 142-143, 148-149, 157; Lake Vzew 2007, 370 A.rk at 144 Several

3

Add 147 000157




of the State s teacher retention and recnntment programs are explamed in the 2010 Eqmty Plan_‘
 for the State, Ex, 4, 2010 Equity Plan. ' ' '

The General Assembly has prov1ded addmona] ﬁmdmg for dlstncts w1th geographxcally NEE
remote {or isolated) schools. Ex 2 2010 Adequacy Report p- 26-27 Ark Code Ann § 6- 20- '
601, 603, 604. In the 2008-09 school vear, the Deer/Mt. Tudea School Dlstnct- reeelved

- $722,096 (or $1,910 per ADM) in isolated funding from the 'State V-Tfﬁs fundmg is‘-unrestr'ieted'

the Dlstnct can use this revenue as xt sees fit. Ex 10 2008 2009 Annua] Stat:stxcal Report -
Over $10,000, 000 ha,s been budgeted for the 2010 11 school years for 1solated and speclal needs |
Isolated fundmg Ex. 2 2010 Adequacy Studyp 26-—27 Deer/Mt Judea quahﬁes for the hlghest
level of spemal needs 1solated fundmg (20% of foundahon flmdmg) under Arkansas Code.
Annotated § 6-20- 604(c) Both campuses of the Deer/Mt Judea Sichool Distnct quallfy for
contmued isolated fundmg at the levels specuﬁed in Arkansas Code Annotated § 6-20»603 The |
State has addressed the needs rmsed by DeerfMt Judea in its Comp}amt relatlve to promdmgl
incentives to support teacher recrmtment and pay. at the Sehool Dzstnet Plamtttf’s complamt is.
-that it wants the State to do sometlnng dlfferent Thls fails to state 2 claim that the State '3
teacher recruitment and reiention efforts no long meet the Conshtu’uon s requlrements .-
Aceordmgly, the Complamt should be dxsmlssed |

4. ‘The State’s T ransportatlon Fundmg System is Constltutwnal

Plaintiff Deer/Mt Judea s Complamt descnbes the transportauon fundmg system that -
was held constxtutlonal by the Supreme Court in 2007 Lake View 2007 supra The Complamt
however, mlsrepresems the General Assemb]y 5 work in t}ns area smce 2007 For the 2008 ‘
Adequacy Report, the General Assembly studled the issue of student transportahou fundmg‘

Part of the dCCISIOI’tal proeess was dec1dmg what adequacy reqmres in: the area of student
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transportation. The eonelusmn reached, ‘based .on the ev1dence presented te the leglslatlve

committces conductmg the study was as fol]ows E

The Educatzon Committees have determined that state-fanded transportatton for _ ‘.
“public. education may be a necessary component to providing students with an. . ©
equitable opportunity for an adequate education to the extent that a student would

not otherwise be able to realize this opportunity but for such transportation being ~~ ~

- provided by the state. There is currently no data available to determine each
district’s .essential route miles for students whose accéess to an eqmtable‘
opportunity for an 'adequate education would be prevented by disability, poverty, -
distance, or geography. However, that determination is not required-at the present
time, as the committees’ recommendation for the distribution methodology for the
Enbanced Transportation Funding, which is in addition to the foundation funding' ‘
malrix amount, utilizes a function of each dlstnct’s hlstoncal route miles that is
well above this minimum adequacy sta.ndard - o

Ex. 1, 2008 Adequacy Report p. 56 (emphasis added). Thus, the determmatlon was that the

transportation funding needed to ensure that students are prov;ded with an eqtutable opporttmrty, .
for an adequate educai:on has been made - available through the foundatlon fundmg formula .
Plaintiff’s theorylls that the State must fund transportahon for | every student 1n.the State' that '

wants a ride to school. The General Assembly determined that the State’s adecjuacy ob_lig'ation :

was to fund. transportauon for every student in the State who needs a nde to school What the

GeneraI Assembly declined to adopt was- $25 000, 000 in enhaneed transportatton fundlng that' o T
would have: gone beyond the base amount needed for adequacy The 2010"-Resource Study, o
conducted -in con_]unctlon with the 2010 Adequacy Report, supports thls conclusxon For the Lo
2008-09 - school year, the Resource Study found that school dlstnets -spent a total of $117 3 .'
million on transportatlon. Per- student, this figure translates to $30.34 -l'es_s than ;wh_at was_

provided for in foundation funding ($284 per student provided _edmpar_ed to $255.66 per student_ :

spent). Ex. 3, 2010 Resource Studyp'39

) Counsel for Plamtlff brought a clalm about “excessive transportatwn time” before th.lS-

Court in another case Walker v Arkansas State Board of Educatzon 2010 Ark 277
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S.W.3d ‘ (2010) In that case, the. plamtlﬂ" a]lcgcd that thc Arkansas State Board of Educatmn- -" -
(“ASBE") violated the Constitution by ordering the closure ofa schoo] campus that would result *
‘in" school bus rides up to four hours-a day for students. The Pulaskl County ercmt_Cqmt 1
rejected the claim, as dict the Supreme Court.. Specifically, the S;lpteme COm_'t held thlat:'ti.leir Lo .
review “of the record re\tcsls that Vl_tha Board’s tlécision to apprsve..t-he Distriét’s Itstition- for
slqsure did not violate a- coﬁsﬁmtisnal. provision and: cqﬁiplisd with the Board's statutory
authoi—it')'r.‘.r Because the Psrents ‘have oot demonstrated that the Board's action in approvmg 'thei.'r
petitisn for closurer Istéjudiced 'thsi‘rsu‘t)staqtial-.rig'hts untt_ér oné of the bases of Sectittﬁ: l2l$L:1:5-
212(11), we affirm” Id. Althoqgh 111 form that case was an appeal under the 'Adtni-lﬁstrative
Procedures Act from an ASBE t;_lecision, the basis' of the claimf\tfas—‘ﬂie same, i.e. tltait “excessive™
transpottation tithe violated the. Congtitution, That claitf_n- was ‘speci_ﬁca.lfy rsjécted. Indeed,
De'er/Mt. Judea does not allege that anything about transpoftatioﬁrtimes in the d,istrict (or sﬂ1ei'.

| districts arouhd the' State) was any different be'fors the Suﬁreme Coutt’s -dé‘cision in ;2007'lh61di.ng'
the educatmn fundmg system constltutlonal Moreover Deer/Mt Judea Scheol Dlstnct does not_
even allege that the supposed “excessive transportatlon txmes” sffect any nghts hcld by the B
District. Accordmgly, this clalm should be dismissed because a) it has bcen add.ressed by the 7
General Assembly; b) 1t is barred by res Judwata and ¢} Deer/Mt Judea School Dlstnct lacks '
standmg to raise the c]axm ‘

5. Fhe Constltutlon Doés Not Requlre Teacher Retirement and Health
Insurance to. be Funded Separately - S

As Plamtxff Deer/Mt. Judea allcges in its bncf fundmg for retlrement contnbutlons andf
health insurance for teachers has been an element of foundation fundmg since before 200?- o
Complaint 4 166, p. 105 It was part of the educauonal ﬁmdmg formula that was held to be -

Constitutional by the Supreme Court in 2007. Lake View 2007, supra. VIn_ the Lake V?e_w 2005:

080160

Add 150




REEY

R

opinion, the Supreme Court dlrectly addressed the issue of increased funchng for teacher health

insurance. In the 2005 legrslatwe session, ‘the General Assembly appropnated $35 000 000 as a -
dlrect payment to help sustam the teacher health msu.rance system The Specral Masters and the _

‘ Court “found that the $35 mllhon for teachers health—msurance premlums was a good thmg, -

but that its effect on edueataon was mdlrect at best.”” Lake View 2003, 364 Ark ‘at 409 As-'

such, the Court found that the rehef Plaintiff asks for here {direct payment to the teacher health R

insurance system) was not related to educational adequaey.. .

Even se the General- Assembly- Studied the issuc of teacher health insurance‘paymehts )
and whether increased fundmg was necessary to maintain educatronal adequacy Ex i, 2008'_ :
Adequacy Study p 57-58, Whrle the report recommended mcreased fundlng, the fmdmg in the o

: report was as follows:

There was no ¢vidence presented to the Adequacy Subcommrttee that the cost of ;
" health insurance premiums for public schiool ernp]oyees will prevent Arkansas’
public schools from teaching the required curriculum or prevent Arkansas public’
school students from achieving -proficiency. - Therefore, - the Adequacy -
Subcommittee finds that the issue of public school empioyee heaith insuranceisa -
matter for the full Education Committees to consrder .

The Education Committees detenmned that the employee health insurance cost is
onc factor that impacts teacher recruitment and retention in Arkansas, but there .
has been no clear evidence that health insurance costs, alone, deprive the public
school system of the teachers needed for provrdmg a substantra.lly equal'
opportumty for an adequate educatron . ‘

Ex. 1, 2008 Adequacy Report p. 58

Plarntrff Deer/Mt. Judea does not explam why it belreves that teacher retirement miust be =
funded scparately, other than therr conclusory allegation that funding teacher retlrement as'part
of the matrix is not rational. Foundatxon fundmg is based on the stafﬁng and expenses of a .
prototy-prcal student K—12 school dJstnct Utlllzmg the State standards on maxrmum class size, -

one can determine how. many teachers are needed to staﬁ a school basecl on the number of .
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students enrolléd, One can (and the State does) thendetenni‘net]:‘le amountof revenuenecesaary,_-
per pupilt to staff a actlool- with a.'g'iven student popn]ation; I onecan determine the stafﬁng
needs, then one can determ_ine how much money is needed to pay thatstaﬂ" Thls i_s.'esusent'iall_y' | F
what the funding rnatrix is and what feundation ﬁmdmg is baScd upcn It is rational tobase
teacher eompensatlon on a per student amount (as the Supreme Court ‘has approved domg) .
because one can calculate how ‘many teachers wﬂl be needed based on the number of students' :
attending the school . . 7

Plamtlff attempts to relate this'case to the Lrttle Rock desegregatlon case in this are-a.-
The ultimate justification for mcreased funding for teacher retirémént and healﬂlr msurance Vm.the- .
Pulaski County desegregation cas'e.was increased stafﬁnQ necds-in the Plﬂasld.:County sehocls 7
because of the obligations’ rmposed on the drstncts in the desegregatlon case. Lm‘le Rock School
District v. Puiaskz Caunty Special School Dzsmct 148 F.3d 956 (8th Cir. 1998) DeerlMt Judea
is not subject tc a desegregahon decree and has no desegregatlon obhgatrons approachmg'
anythmg like what was rrnposed on the Pulaskr County sehool dlstncts Plalntlﬁ’s request to ‘
force the State to change how teacher Tetirement and health msurance is ﬁmded should :
therefore be demed DR .

6.  The State’s Facﬂiﬁea Funding-P'rograrns’are Consﬁtutionai. |

~ Deer/Mt. Judea asks this Court to revisit the Supreme Court’s ruling in 2007 holdmg that |
the State s system for ﬁ.mdmg academic facllltles is Const:ltutlonal Plaintiff’s Complamt is
dev01d of any allegat;ons that somethmg has changed in rel_atlon-to school facilities funding slnce - '_
2007 that woujd call into quest'lon the facilitiea funding ‘system Iu- faot,- '-the'-di'sﬁ'ict;s w'hole_j

' argument on t}ns point appeam to be that the izsue was before the Supreme Court and the

Supreme Court should not have ruled the system constltutlonal Complamt TH[ 169-171 p 107- |
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109, This Court is beund by ttxe' Lake View 2007 decision and cannot declare ﬁnconsﬁtuﬁonal ,
whiat the Supreme Court has deel_ared censﬁmtional. Thus, PIaintiﬁ‘s c'ia_ims as to,' facilities -
_fundtng are barred by r"es jud:'cnm .' | '-
R Act 60 of 2003 (2"‘i Extra. Sessmn) is Constltutwnal. s -

Deer/Mt Judea s clanns about Act 60 are ‘what dnve thls case As explamed above the |
State funds school d1s1ncts on a “per student” bas1s that i is dlstncts recelve ﬁmdmg for each
student attending the district. The General Assembly (w1th the a531stance of the Department of --
Education) deterrmnes what ammmt of foundation and categoncal fundlng is adequate based on
a prototyplcal scheol district comprised of 500 students. "Lake Vrew- 2004 358.A1'k. at.l42. In
other werds optlmal fundmg is aclneved when the average dzuly memberslup (ADM Ark Code' T
Ann, § 6-20- 2303(3)) of a school d15tnct is 500 0T more students As the number of students in
the school dlstnct decreases, the amount of funding provided to the school d.lStl'lct decreases as.
well. Therefore, the General Assembly had to determine at what met the ﬁmdxng drops 1o a
_oonstitutienally unaceeptaele level {also called an inadequate level). V'II'he General Assembly
determined that When e sc]deol diétriet’s ADM diops below‘350'~ .students for two consecutive -
years, the d1str1ct’s fundmg has become madequate ie. conshtutlonally infirm, Ark. Code Ann.

K 56 6-13-1602. | S

“When a school dzsmct’s ADM has been below 350° students for two eonsecuttve years 1t"'_:
is given the optlon to voluntanly consohdate with’ another school dlstnet oL, the State Board» of S
Educanon may mvoluntanly censohdate the dlstrlct w1th another la:rger school d1§h‘10t Ark '
Code Ann, § 6 13 1603 A few 1mp0rtant pomts about t}us type of eonsohdatlon 1) I is an
administrative consohdatlon, meamng that the school dlstnct’s upper level adm1mstrahon (the 7

school board, the supenntendent, assistant supenntendent‘s, and other central office staff and .
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facxlmes) are consohdated Ark. Code A.nn § 6-13 I603 2) The a.ctual school bmldmgs may_
remain open because State law specrﬁcally does NOT requu'e the closmg of any school or school ' .
Vfacﬂlty. Ark. Code Ann. § 6-1371603(e). | e
Over sixty small school dlstricts that ha\te been reqoired to 'c'ons'olldate administrations ‘
with another school dlstnct pursuant to Act 60 of 2003 (Z“d BExt. Sess) in order to mamtam
adequate and equitable funding. Ex 21, Consolidation Lrst Shortly after Act 60 was passed it -
was challenged as unconstltutronal 1in, the Lake View case. 'Lake Vzew 2004, 358 Ark. 137 189
8. W 3d 1, Act 60 has been challenged in other State court cases and federal court cases: James
v. Williams, 372 Ark 82, 270 S.W.3d 855 (2008), Frzends of Lake Vzew Schoal Dzstrzct -'
Incorporation No, 25 of Phillz;ps County v. Beebe, 578 F.3d 753 (8"‘ Cir. 2009); Frzenals' of '
Eudora Public School Dist. v. aeeae, 2008 WL 828360, NO. 5:06CV0044 SWW (E.D.Ark. Mar |
25, 2008);. Friends of Lakeview Sehool Dist.” Ihcorporation- No. 25 of Phillips Couhry w
Huckabee, 2007 WL 3005336 NO 2 04CV00184 WRW (EDArk October 11 2007) Most. - 1
| recently, it was’ challenged by patrons of the former Wemer School District. Frzends of Wemer o
School District v. State of Arkansas 3'10 Ccv 00138 JMM (E D. Ark) Ex 12, 11/29/10 Order -
Dismissing Case. Every time it has been challenged, Act 6{) has been upheld. | |
As noted above when Act 60 became eﬂ‘ect.we both the former Deer and Mt Judea‘
School Districts had enrollments beloW 350 ADM The two dlStl‘lCtS voluntanly eensohda.ted to
form the Deer/Mt Judea- School District. The Deer/Mt Judea Scho'ol Dlstn'ct ha‘s- never‘ been -
placed on the consohdatlon llst Thus the district cannot be sub]ect to an Act 60 consohdatton.
for at least three years even- lf half the studeuts d1d not retum next year. Moreover the law )
states that even after a school dtstnct is consohdated under Act 60 the schools m the drstnct ’

cannot be closed for a year aﬁer the consolrdauon In other words nelther the Deer nor the Mt
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Judea school campus could be.eﬁrninated under Act ‘60 for af least four years, Even. then' itis up'
to the School Board of the resulting district to determme whether tor eIose a campus or not to do
S0, Aecordmg]y, Plaintiff lacks standmg to cha]lenge Act 60 because nelther campus in the
'drstnet is at risk of closure under Act 60 anytlme in the foreseeable ﬁltnre Moreover, there ismo |
nght to a partreular admmlsu'atlve structure for school dlstncts (certamly not for the school-'
district itself), ' - S |

The purpose of the consohdatlon as explamed above, is to prowde INOFE TESOTICES for the -
students in resultmg district, to lrnprove the ability of resultlng drstnot’s students to obtam
qual:ty education, and to strengthen their ability to. contnbute to Arkansas The Arkansas* -
Supreme Court has reco gmzed that the iarger stodent population of consohdated school d13lncts

~ should give the new drstnct greater efﬁelency in its spendmg The beneﬁts to the resultmg |
district mcIude enhanced purehasmg power ablhty to otfer enhaneed eurrleulu:m oﬁ'enngs more‘ '
courses than are current]y avarlable, sharmg teacher power a.nd other beneﬁts Plamnff has not
demonstrated an mjury-m-fact and has failed to allege that their asserted m_mry is fau‘ly traceable
* 1o the consolidation of the school dlstncts Aocordmgly, the Complamt should be d:srmssed
8.  Section32 of Act 293 of 2010 is Constltutlonal S
Asa prehmmary matter Arkansas Rule of Cwﬂ Proeedure 19(a') prowdes as fOHOWS‘ ’
" A person who is subjectto service of process shall be Jomed- as a’ party in the

action if . . . he claims an interest relating to the subject of the action and is so

sitnated that the disposition of the action in his absence may (i} as a practical -

matter, impair or impede his ability to protect that interest, or, (ii) leave any of the -

persons already parties subject to a substantial risk of incurring double, multiple

or otherwise inconsistent obligations by reason of his claimed interest. If he bas.

not been joined, the court shall order that he be made a party. If he should j JOlll as-

a plaintiff, but refuses to do so, he may be made a defendant or,ina proper case, -
an mvoluntary plarntlff ' : , '

Ark. R, Civ. Pro. 19(a). 'In attackmg thls Act, Plamt:lff Deer/Mt Judea chrectly chaIIenges the -

Melboume Schooi Districts reoelpt of ﬁnancmg under the Act. I-Iowever Deer/Mt Judea has
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not, apparently, attempted to make the Melbourne School Dlstnct a party to thlS case or prcwxded, : |
| any-sort of notice to Melboutne. Accordmgly, this claim should be dlsmlssed for fallure to ]om a ,
necessary party. - . o
~ Moreover, the _challéxtged ‘la'“tis. not local or speciz:tl Iegiétaﬁon.'_- Prior to 2009,-5&1?901-_ :
: (tistricts tmly rcccivedr isoletted sc];ool. funding under Ark Codtg" Ann§ : 6_--20-60.47 if thf_:y
maintained an isolgtect sctmol campus'that- served all greidati (K-12). 'If part of the campus was
closed then the school no lt:nge"r quéliﬁed the distrit:t for istjiatetl funding. In 2()09, the Genera.l .'
Assembly passed Act 811 of 200§ which changed the law sor't.hat 1f a -st:ho'C;I that qualified. forfi_ ',
funding at the 20% level (under Atk Code Ann. § 6-20-694(@) é]os_-cl':tri'-rpairt.f {n'f its. isoi;‘;ed- D
caﬁnpﬁs, thé dtsu'tct would still Aqualify for isolated ﬁmdmg under 604((:). Act. 81 1l_did nt.it.__extend_ -
this benefit to districts that qualify for funding at the tO%-lével (under Ark. Code Ann. §6-20— o
604(e)). With section732 of Act 293 of 2010, the legislature change& 604(6) funding so tﬁé.t a
" district that qualified far funding-at the 10% level and cIosed pan of a K—12 campus cou.ld sfill
' qualify for 1solated fundmg l ' |
" Deer/Mt. Judea quahfies for isolated fundmg at the 20% lcvel and aﬂer Act 81 I of 2009
would have continued to qua]:fy for funding at the 20% level 1f it had closed pa:t of one of its
school campuses {e.g.-to combine the }ugh schools). Ex. 10 08-09 Annual Stahstlcal Report .
The Melbourne School Dlstnct quahﬁed for fundmg under sectlou 32 of Act 293 (Just hke the
districts covered by Act 81 D because'm the spnng of 2008 it closed the Mt Plcasant Mlddle and
High School, but left the M. Pleasant Elementary Schoo] open No other dlstncts qual:fymg for_ . o
10% ﬁ.mdmg under 604(e) have pamally closed a campus Two Rlvcrs School Dlstnct WJth the‘. - |
closure of the Fourche Vai]ey campus did not qua.hfy under either scenario because they closed‘

the entire campus.

i
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J. Other Issues in'Plaintiﬂ’s Complaint

© Plaintiff Deer/Mt Judea ralses a number of other Issues in theu' Complamt for whlch they :
request no rellef For mstance Deer/Mt Judea mvokes the Qua.hty Counts 2009 report as: 7_‘.7‘—‘ '
suggestmg that the State 5 educatlon system is somehow madequate Unfortunately, Deer/Mt ‘
Judea failed to. mclude the eutlre report Rule 10 provndes ‘that “{a] copy of any wntten
-instrument or document upon which a claim or defense is -based shall be attached as an exhlblt-to :
the pleading in which such cIaJm or defense is averred unless good cause is shown for its
absence in such p]eachng » Arlc R Cw Pro. IO(d) Smce Deer/Mt Judea appears to be basmg
_ some of their clalms on the Qualzty Counts Report Defendants have attached the complete
tables Ex. 14, Quality Counts 2010 Data Tables ‘These tables show much of the data that lead _ )
Education Week to rate Arkansas s educattonal system as the tenth best in the nation in 2010
Ex. 13, 1/14/201_0 ADE press‘relea_se. In fact, in one area where Deer/Mt.' Judea.1s Ing_hly ‘
critical, ‘supportfor the'teachingprofessi_oh, Education Week rated -the-State asthe second bestm 7
the nation. Ex, 14; 2010 Quality Counts tables. Another.area that :Dee:r/Mt. ‘_Judea is critica_l_r of is-_ )
the Stafe’s standards and -assessraents'-for academic progress of stndents; the‘Qoality Co_tmts
study they invoke, however, rated Arkansas as seventh best in the nation in this area, Ex. 14, -
2010 Quahty Counts tables. Deer/Mt Judea aiso rmses the “Chance for Sucoess mdex to try to: ‘
malign the State ] educattonal system The problem with DeerfMt Jtldea f c(mtentlon is that the ; '_ . | -
““Chance for Success mdex takes 1nto account many factors outsxde the classroom ‘such. as. :
family income, parent educat:lon, parental employment Linguistic mtegrat:lon post-secondary .,
education enrollment, adult educatloual attamment annual mcome, and steady employment

Thus, the Quallty Counts 2010 study does not support Plaintiff’s posmon, but, mstead, shows,‘ .
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that Arkansas is worlcmg hard and domg many. goud thmgs to boost performanee desplte-t
outcomes that are not where we- would like, .

Deer/Mt Judea takes issue with students’ perfonnance on the Natmnal Assessment of 77
lEducatlonal Progress exam (I\IAEP) as compared to students’ performance on Vthe VStat_e
Benchmark Exam. This effort should 'be fejected - The two tests are ebmpleiely different and test
two completely dlﬁ'erent thmgs The NAEP compares a select g;roup of students knowledge
against that of other sludents ﬂn'oughout the natlon The Benchmark exam tests every student in- -
the State for thei.r knowledge of the state-defined curriculum for their grade Ievel. The tw_o tests
cover nﬂo different sets of knowledge. - - .

- The district takes issue with what it alleges were “unfunded mandates™ enacted dul'lng the
2009 legislative session. 1t lists ﬁve,'- but each one reveals that it eithel" was-not an nnfunded .
mandate or thal: it is:soxnething the districts were -reqn'ired 1o do prionto the Lake Vz'enz 2007
opinion. Act 397 amended a law that already requn'ed dlstncts to have a parent mvolvement
plan. Ex. 16 Act, 397 of 2009 Act 397 smlply added more detall to the requlrements that had ‘
already been enacted Act 314 streamlmed the. sharmg of educauonal reeords of nuhtary : o
children who tend to change sehools often Ex. 15, Act 314 of 2009, DeerfMt Judea alleges that B
Act 1473 reqmrecl districts to develop a school bus safety plan; rhoweve'r, ‘thalt Aet did not do that. :
Ex. 20, Act 1473 of 2009L Act 1373 simply enhanced 'reql.liremerlts of the Arkansas
Comprehensive School Improvement Plans that districts Were already required to havle--in place .
| and it required dlstncts to post the ‘plans on their websxtes 80 parents could have greater_
mvolvement in the process Ex 19 Act 1373 of 2009 Fmally, Deer/Mt. Judea alleges that the
State required the dlsmcts to purehase automatic external deﬁbnllators thhout reunbursement | B

this is sunply wrong Ex. 17 Act 496 of 2009. The General Assembly appropnated funds for

8

Add 158 000168




this purpose in Section 16 of Act 386 of 2009. Section 31 of Act 386 'also_‘created a -statetboard
to support district efforts in putting into place the requirements of Act 496,

Fmally, in several places in the Comp]amt Deer/Mt Judea alleges that “[s]chool dlstncts -
have been either unable or unwﬂlmg” to do’ what is necessary 1o n:nplement the adequacy _ :
requlrements set in place by the State Comp]amt 1} 81, 86. I Lake Vte'w 2007 the Supreme
Court guoted the Special Masters® conclusion responsablllty to unplement the now consntutmna.l
education funding system fa]]s to the dlstncts

The framework for-a much improved Arkansao public education syetem is-now in

~ place. The funds to support it are now at hand. We have no doubt that a successful

~ future for Arkansas's public. schools will depend,. in large measure, upon : the

~ continuous - fihancial .and . standards review' that the 'Geneéral “Assembly has -
undertaken at this point. Meeting the challenge of using the: support which is in-

‘place and that which will ensue, to give adequate education fo A:kansas S chﬂdren

. now passes to the local school districts. . - . P
Deer/Mt Judea’s unwillingness to address the adequax:y of the education it provndes 1ts students' _
(if that is'in fact the case) is no basis to sue the State. 'As he]d by the Supreme Court in 2007 the-
State’s- education ﬁmdmg system' is (and remams) consntunonal and the respons1b111ty to
implement what the State has estabhshed falls on the school dlstncts mcludmg Deer/Mt Judea

|  IV. CONCLUSION - |
Therefore Defendants request that Plaintiff’s Complamt be diSl'l’llSSCd Wlth prejudlce ds

~and that they be granted all. other rehef to whlch they are entitled.

L Respectftﬂljrsuomit_ted, '

" DUSTIN MCDANIEL .
© ATTORNEY GENERAL

Mr. SCOTT P; RICHARDSON BarNo 01208

- Assistant Attorney General .
" 323 Center Street, Suite 200 .
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- LittleRock, AR 72201-2610 -
 (501) 682-1019 direct
iy (501) 682-2591 facsimile =
o _-Emaal scott. nchardson@arkansasagg

and

Mr. JEREMY C. LASITER, Bar No. 01205
Arkansas Department of Education
- Four Capitol Mall, Room 404-A
" Little Rock, AR 72201
(501) 682-4227 '
o Jercmy 1a31ter@arkansas gov

A_ttomeys for Defendants

CERTIFICATE OF SERVICE

1 hereby certify that on January 18, 2011, I maJIed a copy of the foregomg to the
following by U. S Mail and elcctromc mail: )

Mr. Clay Fendley -

. JOHN C. FENDLEY, JR: PA
51 Wingate Drive -
Little Rock, AR 72205

Mr. Roy C. "Blll” Iﬁweilen . )
LEWELLEN AND ASSOCIATES
17 North Poplar Street

P.0. Box 287

Marianna, AR 72360

SCOTT P. RICHARDSON . -
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DEER/MT. JUDEA SCHOOL DISTRICT v. BEEBE, et al.
DEFENDANTS’ MOTION TO DISMISS
EXHIBIT LIST
Ex. 1, 2008 Adequacy Report
Ex. 2,2010 Adequacy Studies '
Ex. 3, 2010 Resource Study
Ex. 4, 2010 Equity Plan
Ex. 5, 2005 Report of 'the Special Masters,
~ Ex. 6, Rules Governing Standards for Accreditation
Ex. 7, Professional Development Rule § 4.00
Ex. 8, ACTAAP Rule
Ex. 9,2010-11 Deer Elementary ACSIP
Ex. 10, 2008-2009 Deer/Mt. Judea Annual Statistical Report
Bx. 11, NSDC Executive Summary, '
Ex. 12, 11/29/10 Order Dismissing Case,
Ex. 13, 1/14/2010 ADE press rel_éase.
Ex. 14, Quality Counts 2010 Data Tables.
Ex. 15, Act 314 of 2009 _
Ex. 16, Act. 397 of 2009
Ex. 17, Act 496 of 2009
Ex. 18, Act 811 0f 2009
E}_(. 19, Act 137.3 of 2009
Ex. 20, Act 1473 of 2009

Ex. 21, ADE Consolidation/Annexations of LEA’s
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IN THE CIRCUIT COURT OF PULASKI COUNTY ARKANSAS

- SECOND DIVISION |
DEER/MT. JUDEA SCHOOL DISTRICT - _PIAINT]FF -
v o ©'NO. 60CV-10-6936 .
MIKE BEEBE, Individually And n His -  DEFENDANTS
Official Capacity As Governor Of The State Of . '

Arkansas, Et al. o '
FILED 01/28/11 11213327

tarry Crane Pulaslu Circuit SLerk
AMOTION TO ])ISMI&S oRo

Comes now Lleutenant Governur Mark Darr, Speaker of the House Robert S. Moorc, I,
and Senate Pr%ndent Pro- Tem Paul Bookout, in their official and mdmdual capamuw, by and -
through theu' attorneys, Arkansas Attomey General Dustin McDamel and Asmstapt Attorney '
-Geﬁeral-Scott P. Richatdson, and for their Motion to Dismiss, state: .

-1. - The Deer/Mt. Judea School District has filed this lawsuit challeﬁging the State’s .
elementary and secondary éducaﬁon -fUnding system.

L2, Defendants Darr, Moﬁre, and Bookout were servéd‘with copies of the Complaint
on or about January ‘10, 2011. These Defendants incorporate the defenses raised and legal
authorities cited inrthe other Defendants” Motion to Dismiss s;lndr_Brief in Supbor,t of Motion to | _ | -
Dismiss ﬁfcd Janusry 18, 2011, as if set forth herein word for word. Theit defenses raised m |
good faith and authorities cited by the other Defendants support 'djsmissal of the ébove-styled,

case against these Defendants.

ES

3. 'In 2007, the Supreme Court held that the State’s elementary _ﬁnd sebondary ,
education system complies with the Arkansas Constitution, Since that time, the General

Assembly has conducted extensive studies on the adequacy of the State’s education system and -

[T
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made changes, when -necessary, based on those eﬁdence ba@d studies. See Ea-cs. 1&2 to Brief
in Support of Motion to Dismiss filed by Defendants Beebe, et al.

4‘5 Tl_lus, the State’s elementary and.- secondary education system  remains.
, - Constitutional. ‘ |

5. Defendant Mark Darr was swom into office on January 11, 2011; about thirty-

cight days after the Complaint was filed. Lt. Gov. Darr has not served in State eleoted office
prior to January 11, 2011. ' '

6. Defendant Robert Moore was -elected and sﬁrpm as Speaker of the House on
Januz;ry 10, 2011. Speaker Moore has served in the Arkansas House of Repr:séntaﬁvw since _- -

Jamuary 2007, | ' ]

7. Défendant Paul Bookout was eiected and swom as Presideﬁ Pro Tem of the -
Senate on January lb, 2011. Senate President Boékqut has served in the Arkansas Senate since
April of 2006. | '

8 Plamtlff makes no al}égation of any wrongful conduct by Lt. Gov. Darr, Speaker
Moore, or Sebate Prcsi&cnt Bookouf. o .

Wherefore, Defendants request that Plaintiff’s Complaint be dismissed with ﬁrc_:jpdic:

and that they be granted all other relief to which they are entitled.

Respectfully submitted,

DUSTIN MCDANIEL
ATTORNEY GENERAL

‘By: o

SCOTT P, RICHARDSON, Bar No. 01208
Assistant Attorney General

323 Center Street, Suite 200

Little Rock, AR 72201-2610
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(501) 682-1019 direct
. (501) 682-2591 facsimile
_ Emm] scott.nchardson@arkansasag_g_

and
JEREMY C. LASITER, Bar No. 01205
Arkansas Department of Education

- Four Capitol Mall, Room 404-A

. Little Rock, AR 72201
(501) 682-4227 . -
jeremy lasiter@arkansas.gov

Attbrneys for Defdldants

CERTIFICATE OF SERVICE

I hereby certify that on Janwary 28, 2011, 1 malled a copy of the fnregomg to the
following by U.S. Mail and electronic mall , ,

Mir. Clay Fendley

JOHN C. FENDLEY, JR. P. A
51 Wingate Drive

Little Rock, AR, 72205

Mr. Roy C. "Bill' Lewellen
LEWELLEN AND ASSOCIATES
17 North Poplar Street

P.O, Box 287 _

Marianna, AR 72360

P

'SCOTT P, RICHARDSON _
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AARRIAMERN VRO
600V-19.8935  601-60106021986-002
' DEERIAT JUDER SCHOOL DISTRIC 3 Pages .
IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKAPULASKI (0 BT 143 80
SECOND DIVISION . = - cmcun COURT F151
DEER/MT, JTUPEA SCHOOL DISTRICT ' - —_— PLme :: ‘. ‘
oo  NO.GUCV-106936 I
MIKE BEEEE, Individually And In His -~ o wbmmm'rs
Official Capacity As Governor Of The State Of ‘- |

Arkansas; Et. al. R S + FILED 08/23/11° 11:13:37.. :
. : CLEEIH Crane Pulaski Circuit Clerk

BRIEF IN SUPPORT OoF MOT[ON TO DISMISS

Comes now Lieutenant 'Govemor Mark Darr, Speaker of the House Robert S. Moore, Jx.,
and Senate President Pro Tem Paul Bookout, in their official and individual capaciﬁcs by and
ﬂnrough thell' attameys Arkansas Attomey General Dustin McDamel and Asmstant Attomey
General Scott P. Richardson, and for their Briefin quopor’t of Motion to Dzsmrss state: '

The Arkansas Rules of Civil Procedure provide as follows:

Adoption by Reference; Exhibits. Statemens in a pleadmg may be adopted by |

reference in a different part of the same p]eadmg or in another pleadmg or in any
motion,

Alk. R. Civ. Pro. 10(c). Defendants Darr, Moore, and Buokout wéré servedmth copies_'cif the
Complaint on or about January' 10, 2011. These Defendautﬁ incori:oratc the défenses rais;d and
legal authorities cited in the other Defendants’ Motion to Dismiss and Bﬁcf in Support"of Motion
to Dismiss ﬁled'January 18, 2011, as if set forth hgrcin word for word. Thcn- defeﬂsés rmsed in
good faith and authorities cited by fhe othér Défendénts support dismissal of thg abov&-_sty]éd
case against these Defendants . A " 7

In 2007 the Suprcmc Court hcld that the State’s elementary and: secondary educemon
syStem complies with the Arkansas Constltutlon Since that time, the General Assembly has _
‘conducted extensive studles on the adequacy of the State’s educatwn system and made changes,_

when necessary, based on those ewdence based stud:es Sac Exs. 1 & 2 to Brief i in Support of
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Motion to_Dismiss filed by Defendants Bcebé, ei-al. Thué, the State’s elerﬁenta;’y and secondar’y _
education system remains Consﬁtutioﬁa] - - o | '
‘ Moreover, Plaintiff’s Complamt fails to state a cla:m as to these three Defendants. Lt .
Gov. Mark Darr was sworn into office on January 11, 2011; about thmy-elght days aﬁer the
Complaint was ﬁled. Othcr than his current posmon as Lieutenant Gnvemor Defendant’ Dan' :
_has never held any state-level rpohhcal office. The Complamt makes no allegation, nor _could it, |
that Lt. Gov. Darr has done any'thiﬁfg uncbnstituﬁonai of that he has taken ény action in mléﬁbn k
to State laws or regulations on elementary and s_e;:ondary education. Similarly, the Cbmplaint
provides no reason fo‘r_ naming the Licutenant Governor as a Defendant in his official capacity.,
Accordingly, Lt. Gov. Darr should be dismissed from this case in both his official and individual
capacities. o | . , - | | 7
7 Sﬁeal::er Moore agad'Prési-de-nt Pro Tem :Bookout were clected and sworn in as Speaker
and President Pro Tem on January 10, 2011, -They have alsu-served in' the State House of
Representahves and Senate ‘ocfore this session. ’I'he Complamt fails to make. any allegatlons
related to Speaker Moore and Pref.udcnt Pro Tem Bookout. As w:th Lt, Gov, Darr there are
sn:nply no allegations about any actmn Sp-eaker Moore or President Pro Tem Bookow; have taken 7 _
 that are allegedly constttuuonally suspect. They appear 10 have been named mchwdually mmply' o
' because they have served in the lcglslature Slmllarly, the Complmnt is devmd of any allegatzon
shedding any hght on why the Speaker of the Premdent Pro Tem (in then‘ ofﬁcxal capacmes)-
should be named in this lawsuit. As such, they should be dlsmlssed from thelr case in bﬁth their
official and individual capaclucs. |
Therefore, Defendants request that Plaintif’'s Complaint be dismissed with prejudice and

‘that they be granted all other relief to which they are entitled.
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Respecifully submitted,

DUSTIN MCDANIEL -
ATTORNEY GENERAL

By: Aﬁ%’——'

Mr, SCOTT P. RICHARDSON, Bar No 01208
Assistant Attorney General ‘
. 323 Center Street, Suite 200
~ Little Rock, AR '72201-2610
(501) 682-1019 direct
(501) 682-2591 facsimile _ _
Email; scott.richardsont@arkansasag.goyv

~and

Mr. JEREMY C. LASITER, Bar No. 01205
Arkangas Department of Education

Four Capitol Mall, Room 404-A

Little Rock, AR 72201

{501) 682-4227 .

jeremy lasiter@arkansas.gov

Attomeys for Defendants

CERTIFICATE OF SE&VICE '

I hcreby certify that on January 28, 2011, I mailed a oopy of the forcgnmg o the
_following by U.8. Mail and electronic mail:

Mr, Clay Fendlcy :

JOHN C. FENDLEY, JR.: P.A
51 Wingate Drive

Litfle Rock, AR 72205

‘Mr. Roy C. "Bill” Lewellen
LEWELLEN AND ASSOCIATES
17 Notth Poplar Street.

P.O. Box 287 :
Marianna, AR 72360

ﬁ.%x

SCOTT P. RICHARDSON -
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IN THE CIRCUIT COURT OF PULASKI COUNTY ARKANSAS

SECOND DIVISION
DEER/MT. JUDEA SCHOOL DISTRICT =~ PLAINTIFF
v NO. 60-CV-2010-6936 FILED 01731711 13¢1953p

arry {rana Pulaski Circuit Clerk

MIKE BEEBE, INDIVIDUALLY AND IN HIS OFFICIAL
CAPACITY AS GOVERNOR OF THE STATE OF
ARKANSAS, ETAL. : DEEENDANIS_ —

I — T

RESPONSE TO MOTION TO DISMISS W10 suggfﬁ;%?ﬁﬂ |
WITH SUPPORTING AUTHORITY  pyosren  g4/31/2811 12:13 1

CIRCULT GOURT FIBK
Deer/Mt Judea School District (“Deer/Mt. Judea) for its Response 0 ' '

Defepdants’ Motion to Dismiss' with Supporting Authority states:
Introduction

1. The Arkansas Supreme Comt’é school-funding decisions clearly
establish that school districts have standing to challenge the constitutiohality of the
State’s education system. The State’s claim that the constitutionality of the
education system is a nonjusticiable political qﬁestion has been repeatedly rejected.
In Lake View, the court stated, “f'W]e believe that the issue of the nonjusticiability
was laid to rest in a previous school-funding case in which we discussed the

distinctive roles of the législative and judicial branches.” Lake View Sch. Dist. v. -

! Defendants’ Darr, Moore and Bookout filed a Motion to Dismiss on or about
January 28, 2011. That motion simply incorporated the Motion to Dismiss filed by
the remaining defendants on or about Yanuary 18, 2011. To avoid wasteful
duplication, Deer/Mt. Judea is filing this single response to both motions.

Pagelofl5
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Huckabee, 351 Ark.'31, 52,91 S.W.3d 472, 483 (2000) (“Lake View IF’)(citing
DuPree v. Alma Sch. Dist., 279 Ark. 340, 651 S.W.2d 90 (1983)). The Arkansas
Supreme Court explained that Asticle 14, § 1 of the Constitution of Arkansas,_ the
“Educatibn Article,” provides for judicial review of the education system. “The
people of this state .unquestionﬁb]y wanted all depmﬁ:nents of state g-v,overnment- to
be responsible for providing a general, suitable, and efficient system of public
education to the children of this state.” Lake View II, 351 Ark. at 53, 91 S.W.3d at
484. The Arkansas Supreme Court concluded:

This court’s refusal to review school funding under our state

constitution would be a complete abrogation of our judicial -

tesponsibility and would work a severe disservice to the people of this

state. We refuse to close our eyes or turn a deaf ear to claims of a

dereliction of duty in the field of education.
Lake View IT, 351 Ark. at 54,91 S.W.3d at 484,

2. The present case cannot be distinguished from DuPree and Lake
View. Bofh of those cases we.re filed by school districts and sought a declaration
that the State’s education system was unconstitutional. The Education Article
grants the judicial branch authority to determine the constitutionality of the

education system created, funded and implemented by the legislative and executive

branches. Accordingly, Defendants® Motion to Dismiss should be denied.
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Motion to Dismiss Standard

3. -Défendants move té dismiss Deer/Mt. Judea’s Complaint pursuant to
Ark. R. Civ. P. 12(b). In reviewing a motion to dismiss, this Court must “treat the
facts alleged in the complaint as true and view them in the light most f&vo;able to
the plaintiff, . ., all reasonable inferences must be resolved in favor pf the
complaint, and the pléadings are to be liberally construed.” Baptist Health v.
Murphy, 2010 Ark. 358, SW.3d__ , 2010 WL 383844. “[I}t is improper for
the trial court to look beyond the complaint to decide the motion to dismiss.”
Thomas v. Pierce, 87 Ark. App. 26, 28, 184 S.W.3d 489, 490 (2004).

4, Defendants’ eﬁtitled their pleading a “Motion to .Dismiss,” so-it is fair
to assume they meant it to be just that.> Even so, Defendants’ supporting brief
includes 15 pag?:s of argument and 21 exhibits to support the argument that the
current education system is constitutional. As stated above, in ruling on a motion
to dismiss this Court must assume Deer/Mt. Judea’s a]legatioﬁs are true aﬁd canﬁot

look beyond Deer/Mt. Judea’s Complaint in deciding a motion to dismiss. See

*Deer/Mt. Judea objects to the Court converting Defendants’ motion into one for-
summary judgment. Defendants have not yet filed an Answer to Deer/Mt. Judes’s
Complaint, and thus, it cannot be determined what factual issues will remain to be
decided by the Court. Deer/Mt. Judea has had no opportunity to conduct
discovery, and it prepared this response within the time required for a resporise to a
motion to dismiss as set forth in Ark. R. Civ, P, (6)(c). For these reasons, Deer/Mt.
Judea would be unfairly prejudiced if Defendants’ Motion to Dismiss was

converted into a motion for summary judgment. If the Court intends to do this,
Deer/Mt. Judea respectfully requests notice and an opportunity to prepare an
appropriate summary judgment response.
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Gutherie v. Tyson Foods, Inc., 285 Atk. 95, 96, 685 S.W.2d 164, 165 (1985).
Accordingly, the Court should ignore the Defendants’ argument and exhibits
disputing the facts alleged in Deer/Mt. Judea’s Complaint.

Sovereign Immunity/l egislative Immuhity/Sapa.ration of Powers

5. “Sovereign immunity is jurisdictional immunity from suit, and
Jurisdiction must be determined entirely from ﬁle pleadings.” Clowe(s v. Lassiter,
363 Ark. 241, 244, 213 S.W.3d 6, 9 (2005). Deer/Mt. Judea addressed
Defendants’ sovereign immunity it its Complaint, § 24-26. Deer/Mt. judea
alleges that two exceptions to the doctrine apply to the present case. First, the
Constitution of Arkansas, Article 16, § 13, overrides Article 5, § 20 and allows
illegal exaction su.its against state officials in their official capacities. Streight v.
Ragland, 280 Ark. 206, 209-10 n. 7, 655 S.W.2d 459, 461 n. 7 (1983). Second, a
suit against a state official to prevent him or her from acting wira vires is treatéd as
a suit against the state official personally and ﬁot as a suit against the State. Grine
v. Bd. of Trustees, 338 Ark. 791, 797,2 8.W.3d 54, 58 (1999). See Clowefs, 363
Ark. at 244, 213 S.W.3d at 9 (“There are, however, exceptions to that rule
[sovereign immunity]. For example, if the state agency is acting illegally or if a
state agency officer refuses to do a purely ministerial action req1ﬁ:red- by statute, an
action against the agency or officer is not prohibited.”); Ark. Tech Univ. v. Link,

341 Ark. 495, 503, 17 S.W.3d 809, 814 (2000X“One of those exceptions [to
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;sovereign immunity] is that equity has jurisdiction to enjoin or restrain State
officials or agencies from acts which are ulira vires, in bad faith, or arbitrary and
capricious.”).

6. - Defendants ask this Court to overrule the Arkansas Supreme Court
and rule that Deer/Mt. Judeé’s Compiaint raises a nonjusticiable political question.
As noted above, this argument was repeatedly made by the State and rejected by
the Arkansas Supreme Court in Lake View. See Lake View II, 351 Ark. at 53, 91
S.W.3d at 484 (quoted above); Lake View Sch. Dist. v. Huckabee, 364 Ark. 398,
410-11, 220 5. W.3d 645, 653-54 (2005)“Lake View V) (“The State now demands
that the court replow the same ground . . . We reject this argument once more as
having no meﬁt.”). This Cousrt must follow precedent of the Arkansas Supreme
Court and reject ﬁﬁs argunment. See Rice v. Ragsdaée, 104 Ark. App. 364, 368, 292
8.W.3d 856, 860 (2009)(““We must, however, follow the precedent set by the
supreme court, and are powerless to overrule its decisions.”).

Res Judicata

7.  Deer/Mt. Judea does not seek to re-litigate the constitutionality of the
educatioﬁ system as it existed in 2007 when the Arkansas Supreme Court issued its
mandate in Lake View. Since 2007, the State has twice failed to conduct adequacy
studies as required by Act 57. See Complaint, Y 69-82. Mor_eover, the adequacy

studies produced by the State have identified prbblems that deny some students an
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adequate and equitable education, but the Siate has simply igliored the problems.
See Complaint, 1Y 83-171. Deer/Mt. Judea alléges that the State’s Vfailure to
address these problems means the education system is once again “operating under
a cqnstitutional infirmity.” Lake View v. Huckabee, 351 Ark. 31, 96, 91 'S;W.3d
472, 510 (2002)“Lake View ). |

8.  Defendants’ res judicata argument also ignores the State’s ongoing
obligation to identify and remedy problems with the education system. In ﬁndmg
the system constitutional in 2007, the Arkansas Supreme Court noted the Special
Masters’ finding that “the General Assembly . . . understands now that the job for
an adequate education system is ‘continuous’ and that there has to be ‘continued
vigilance’ for constitutionality to be maintained.” Lake View v. Huckabee, 370
Ark. 139, 145, 257 S.W.3d 879, 883 (2007)(“Lake View VI"). The Arkansas
Supreme Court then emphasized the importance of this finding. It stated, “What is
especially meaningﬁﬂ to this court is the Masters’ finding that the General:
Assembly has expressly shown that constitutional complié_mce in the field of
education is an ongoing task requiring constant study, review, and adjustment.”
Lake View VI, 370 Ark. at 146, 257 S.W.3d'at 883. Even assuming the State had
studied and reviéwed the education system as required by Act 57, the Sta.te failed

to make the “adjustment[s]” necessary for constitutionality to be maintained.
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Declaratory Judement Act

9.  Other than argﬁing this case presents a nonjusticiable politicgl
question, Defendants provide th;: Cowrt no basis for dismissing Deer/Mt. Judea’s
Declaratory Judgment Act claim. The primary relief sought by Deer/Mt, Judea is:

a. A declaration that the State’s K-12 school-funding

system is inequitable and inadequate in violation of the Constitution

of Arkansas, Article 14,8 1 and Article 2,8§§ 2,3 and 18;

b. A declaration that the State’s K-12 education systafn is
inequitable and inadequate in violation of the Constitution of

Arkansas, Article 14, § 1 and Article 2, §8 2, 3 and 18;

Complaint, Prayer for Relief, p. 109. The Dypree and Lake View decisions are
directly on point and hold that a school district has standing to pursue this type of
declaratory relief. Lake View II, 351 Ark. at 52, 91 5. W.3d at 483 (quoted above).
This Court is bound by those decisions. See Rice, 104 Ark. App. at 368, 292
5.W.3d at 860. Accordingly, the Court must deny Defendants’ motion as to
Deer/Mt. Judea’s requests for declaratory relief.

1llegal Exaction Claim

10. This is a public funds illegal exaction case pursuant to Asticle 16, § 13
of the Constitution of Arkansas. Deer/Mt. Judea contends that public funds
generated from tax dollars are being misapplied or illegally spent to support an

unconstitutional education system. See Complaint, 4 7-11. The Arkansas

Supreme Court in Lake View recognized that it is unlawful to spend tax doliars on
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an unconstitutional education system. In staying the issuance of its mandate in
2002, the Arkansas Supreme Court stated, “Were we not to stay our mandate in
this case, every dollar speﬁt on public education in Arkansas would be
constitutionally suspect.” Lake View II, 351 Ark. at 97, 91 SW3d at 511.
Accordingly, Deer/Mt. Judea’s allegations that tax dollars are being illegally spent -
are sufficient to defeat Defendants’ motion to dismiss. See Fort Smith Sch. Dist. v. |
Beebe, 2009 Ark. 333, at 5,322 8.W.3d 1, 4 (2009)(**This is a public funds case,
and to prevail on their claim, Appellants must show that the State nﬁsapplied or
illegally spent money that was lawfully collectéd pursuant to ad valorem property
taxes.”)

11,  Defendants argue that Deer/Mt. Judea lacks standing because it is not
a “taxpayer,” citing Brewer v. Carter, 365 Ark. 531, 231 8.W.3d 707 (2006).
However, neither Brewer nor the constitution requires that Deer/Mt. Judeabe a
“taxpayer” to bﬁng an illegal exaction case.’ Brewer Bolds that “before a public- |
funds type illegal exaction case will be allowed to proceed, there must be facts.

showing that monies generated by tax dollars or arising from taxation are at stake.”

*Deer/Mt. Judea levies an ad valorem property tax and is required by Amendment
74 of the Constitution of Arkansas to remit a portion of its ad valorem property tax
revenue to the State Treasurer for distribution by the State to school districts as
provided by law. Thus, even if Article 16, Section 13 required that Deer/Mt. Judea
be a taxpayer, Deer/Mt. Judea would satisfy that requirement. Moreover,
Deer/Mt. Judea brings this suit on behalf of individual taxpayers. See Complaint, §
2. '
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Brewer, 365 Ark. at 535, 231 S.W.3d at 710. There is no dispute in the present
case that tax dollars support the State’s education syétem.

12.  Article 16, Section is of the Constitution of Arkansas provides:

Any citizen of any county, city or town may instifute sﬁit

in behalf of himself and all others interested, to protect

the inhabitants thereof against the enforcement of any

illegal exactions whatever.
Rather than “taxpayer,” the constitution requires that Deer/Mt. Judea be a
“citizen.” In MeCarroll v. Gregory-Robinson-Speas, Inc., 198 Ark. 235,129
S.W.2d 254 (1939), the Arkansas Supreme Court held that a corporate enﬁty isa
“citizen” as used in Article 16, § 13. Under Arkansas law, school disiricts are
corporate entities that may sue and be sued in their own name. Ark. Code Ann. §
6-13-102(a). Thus, school districts are citizens that may file illegal exaction cases.
See Fort Smith Sch. Dist, 2009 Ark. 333, at 5, 322 S.W.3d at 4.

13.  Because Deer/Mt. Judea is a “citizen” as used in Article 16, § 13, the
sole issue in this case is whether Deer/Mt, Judea is sufficiently “interested” to
confer standing. Ghegan & Ghegan, Inc. v. Weiss, 338 Ark. 9, 991 S.W.2d 536
(1999). As the Court in Ghegan explained:

The plain and unambiguous language of Ark. Const. art. 16, § 13,
provides that “any” “interested” “citizen” has standing to bring an
illegal-exaction case. In McCarroll v. Gregory-Robinson-Speas, Inc.,
198 Ark. 235, 129 5.W.2d 254 (1939), we held that a corporation is a
“citizen™ as used in Article 16, Section 13. Hence, the sole issue we

must decide in this case is whether Ghegan is sufficiently “interested”
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such that it has standing to bring an illegal-exaction case under Article
16, Section 13. Co

Id. 338 Ark. at 14,991 SW.2d th 538-39. To answer this question, tﬁe court -
turned to the traditional standing requirement that “plaintiffs must show that the
questioned act has a prejudicial impact on them.” Jd. 338 Ark, at 15, 9§1 S.w.ad
at 539. As an Arkansas school district, Deer/Mt. Judea is charged with providing
its students a substantially equal opportunity fof an adequate education as required
by the Constitution of Arkansas, Article 14, § 1, and Article 2, §§ 2, 3 and 18. For
the reasons set forth in the Complaint, §{ 83-171, Deer/Mt. Judea’s ability to meet
this charge is prejudiced by the unconstitutional education system.

14.  Deer/Mt. Judea’s pliblic funds illegal exaction claim distinguishes this
case from Dupree and Lake View. Those cases were decided solely based on
Constitution of Arkansas, Article 14, § 1, and Article 2, §§ 2, 3 and 18. Based on
those provisions, Defendants correctly point out that the Arkansas Supreme Court
Timited its role “to a determination of whether the existing school-funding system
satisfies constitutional dictates and, if not, why not.” ZLake View II, 351 Ark. at 91,
91 8.W.3d at 508. Under Article 16, § 13, however, this Court has jurisdiction to
grant both affirmative and injunctive relief. Revis v. Harris, 217 Ark. 25, 29, 228
S.W.2d 624, 626 (1950) (“Chancery had jurisdiction and the powef to grant
affirmative as well as injunctive relief in f.he circumstances.”), Grooms v. Bartlett,

123 Ark. 255, 185 S.W. 282, 283 (“[I]in such cases chancery has the powerto
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.grant affirmative, as well as inju.nctive relief.™). Thus, not only may this Court
enjoin paymént of public funds in violation of the law, it may also grant mandatory
injunctive relief directing state officials fo take such aclions as necessary to remedy
the illegal exaction. See, e.g., Massongill v. County of Scott, 337 &k 28 ll, 991
S.W.2d 105 (1999).
Arkansas Civil Rights Act/Qualified Immunity

" 15. Defendants raise their qualified imlﬁunity as a defense to Deeth. |
Judea’s Arkansas Civil Rights Act claim. Deer/Mt. Judea addressed the
Defendants’ qualified immunity in its Complaint, 4] 27 and 28. Even the State
concedes that the Defendants are only éntitled to qualified immunity to the extent
they “acted within the scope of anthority they were granted.” Defendants® Brief, p.. |
25. Defendants do not have authority fo create, fund and implement an
unconstitutional education system. See Lake View II, 351 Ark, at 53,91 S.W.3d at
484. Thus, Defendants are not entitled to qualified immunity against claims that
they are acting outside their authority and operating an uaconstitutional education
system. For this reason, Deer/Mt. Judea’s Arkansas Civil Rights claim should not

be dismissed.

Amendment 14/Failure to Join Nécesm Party

16. Defendants’ motion largely ignores Deer/Mt. Judea’s claim that

Section 32 of Act 293 of 2010 is local or special legislation in violation of
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Amendment 14 of the Constitution of Arkansas. Defendants make the conclusory
allegation that the Melbourne Séhool District (“Melbourne™) is a necessary party to
this claim. ITowever, Arkansas requires fact.plcading, and Defendants fail to
allege any facts supporting this conclusion. Complete relief may be accorded

| without Melbourne as a party, and Melbourne has no legally recognized “interest”
to protect in this case. See Ark. R Civ. P, 19(a). Accordingly, Melbourne isnota
necessary party, and Defendants’ Motion to Dismiss should be denied. |

Claims Against Individual Defendants

17. Deer/Mt. Judea has sued the named defendants because, as the leaders
of the executive and legislative branches of government, they a:re responsible for
remedying the unconstitutionall education system. Deer/Mt. Judea does not seek to
recover damages from the Defendants based on their individual acts or omissions.
First and foremost, Deer/Mi. Judea secks a declara‘_cion from that the current
school-funding system and education system are unconstitutional. See Complaint,
Prayer for Relief, Y (2) and (b).. Defendants have an absolute duty to provide the |
children of Arkansas an adequate and equitable education system. Lake Vzew i,
351 Ark. at 66-67, 91 S.W.3d at 492. Deer/Mt. Judea alleges with the reQuisite
factual specificity that Defendants are in breach of that duty. | l-

18. Defendants Darr, Bookout aﬁd Moore attempt to distinguish

themselves by arguing that they just took office, and therefore, they did not create
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the current education system alleged to be unconstitutional. Even so, if Deer/Mt.
Judea'prevéiis, ﬂle};, along with t:he other defendants, will be responsible f;)r
creating, funding and implementing a new, copstitutional education system.

. Defendants are leaders of the executive and legislative branches of government and |
are proper parties to this case,

Failure to Attach Exhibits

19. Defendants argue that Ark. R. Civ. P, 10(d) required Deer/Mt. Judea
to aftach as exhibits the documents citied in its Complaint. Rule 10(d) requires
“[a] copy of any written instrument or document upon which a claim or defense is
based shall be attached as an exhibit to the pleading in which such claim or defense
is averred unless good cause is show for its absence in such pleading.” Deer/Mt.
Judea does not raise any claim or defense based on a particular document, such as
the Education Week’s Quality Counts Report. As Deer/Mt. Judea understands
Rule 10(d), it requires, for example, that a written contract be attached to a
complaint alleging breach of that contract. See Ray & Son Masonry Contractors,
Inc. v, U.S. Fidelity & Guar. Co., 353 Ark. 201,213, 114 8.W.3d 189, 196 (2003).
It does not require that a plaintiff attach to a complaint every document that may
cv-cntualiy be introduced as an exhibit at the trial of the case. See Harrison v.

Harrison, 82 Ark. App. 521, 529-30, 120 S.W.3d 144, 149 (2003).
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Conclusion
20.  The Arkansas Supreme Court’s numerous school-funding decisions
clearly establish that school districts have standing to challenge the
| constitutionality of the State’s education system. The Stafe’s claim that the
constitutionality of the State’s education system is a nonjusticiable political
-question has been repeatedly rejected. Lake View II, 351 Ark, at 52,91 S.W.3d at
483. Article 14, § 1 of thé Constitution of Arkansas, the “Education Articfe,”
provides for judicial review of the education system. This_ Court cannot “close [iis}
eyes or turn é deaf ear to claims of a dereliction of duty in the field of education.”
Lake View IT, 351 Ark. at 54, 91 S.W.3d at 484. For all the reasons §et forth above,
Defendants” Motion to Dismiss should be denied. o
WHEREFORE, Deer/Mt. Judea prays that Defendants’ Motion to ljismiss

be denied; that a hearing be scheduled on Defendants’ Motion to Dismiss at the
Court’s earliest convenience; that Deer/Mt. Judea be awarded its costs and
attorneys’ fees expended herein; and that Deer/Mt, Judea be awar'déd all other just
and proper relief to which it may bé entitled.

Respectfully submitted,

Clay Fendiey (Ark. Bar No. 92182)

JOHN C. FENDLEY, JR. P.A.

51 Wingate Drive

Little Rock, AR 72205

tel: (501) 907-9797
fax: (501) 907-9798
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email: clayfendley@comcast.net

Roy C. “Bill” Lewellen (Ark. Bar No. 82093)
LEWELLEN AND ASSOCIATES
17 North Poplar Sirect
" P.O.Box 287
Marianna, AR 72360
Tel: 870-295-2764

- Attorneys for Plaintiff Deer/Mt. Judea School District

By: %M q}w J/‘

Clay Fenldley

Certificate of Service

I hereby certify that on January 31, 2011, I emailed an electronic copy and
hand-delivered a paper copy of the foregoing to the follow persons:

Mr. Scott P. Richardson
Assistant Attorney General

323 Center Street, Suite 200
Little Rock, AR 72201-2610
scott.richardson(@arkansasag.org

Mr, Jeremy C. Lasiter

Arkansas Department of Education
Four Capitol Mall, Room 404-A
Little Rock, AR 72201

jeremy lasiter@arkansas.gov
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IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS

SECOND DIVISION
DEERJMT JUDEA SCHOOL DISTRICT ~ PLAINTIFF
v. : ' ' NO. 60-CV-2010-6936 FILED 04711711 09152103

Larre Crame Pulaski Circuit Clerk
MIKE BEEBE, INDIVIDUALLY AND IN HIS OFFICIAL®R0 <7
CAPACITY AS GOVERNOR OF THE STATE OF
-ARKANSAS, ETAL. DEFENDANTS

DEER/MT. JUDEA SCHOOL DISTRICT” S
MOTION FOR VOLUNTARY DISMISSAL WITHOUT PREJUDICE

| Deer/Mt. Judea School District (“Deer/Mt. Judea) for its Motion for
Voluntary Dismissal Without Prejudice states:

I On December 3, 2010, Deer/Mt. Judea filed its Complamt seeking
declaratory and injunctive relief based on the Constitution of Arkansas, Article 14,
§ 1 and Article 2, §§ 2, 3 and 18 and based on the Co_nstitution of Arkansas,
Amendment 14.

2. On January. 18, 2011, Defendants moved to dismiss Deer/Mt. Judea’s
claims based on Constitution of Arkansas, Article 14, § 1 and Article 2, §§ 2, 3 and
18 on a variety of grounds. On Marﬁh 17, 2011, the Court held a hearing and
stated it would grant Defendants’ motion to dismiss these claims based on the
doctrine of res judicata.

| 3. The State also moved to dismiss Deer/Mt. Judea’s claim based on

Constitution of Arkansas, Amendment 14 for failure to include a necessary party,
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the Melbourne School District. In short, Deer/Mt, Judea alleges that Section 3i to
Act 293 of 2010 is local or special legislation in violation of Amendment 14 for thé:
benefit of the Melbourne School District. See Complaint, J§ 112-117, which is
hereby incorporated by reference. Atthe May 17, 201 1, hearing, Deer/Mt. Judea
did not understand the Court’s finding that the education system claims were
barred by res judicata to decide this claim.
| 4 To faci litate an immediate appeal upon entry of an order granting
Defendants’ motion to dismiss Deer/Mt. Judea’s education system claims,
Deer/Mt. Judea moves for entry of an order dismissing its Amendment 14 claim
without prejudice pursuant to Ark, R. Civ. P. 41(a).
5 Defendants were provided advanced notice of the filing of this
.motion, and they have no objection to the Court granting this motion.
WHEREFORE, Deer/Mt. Judea prays that the Court dismiss without
prejudice its claim that Section 32 to Act 293 of 2010 is loealior special legislation
in violation of the Constitution of Arkansas, Amendment 14 for the benefit of the
Melbourne School District; and that Deer/Mt. Judea be awarded all other just and
proper relief to which it may be entitled. |
Re spectfully- submitted,
Clay Fendley (Ark. Bar No. 92182)
JOHN C. FENDLEY, JR. P.A.

51 Wingate Drive
Little Rock, AR 72205
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tel: (501) 907-9797
fax: (501) 907-9798
email: clayfendiey@comecast.net

Roy C. “Bill” Lewellen (Ark. Bar No. 82093)
LEWELLEN AND ASSOCIATES

17 North Poplar Street '

P.O. Box 287

Marianna, AR 72360

Tel: 870-295-2764

rAttorneys for Plaintiff Deer/Mt. Judea School District

By:
lay Fegdley

Certificate of Service

I hereby certify that on April 11, 2011, I emailed an electronic copy and
hand-delivered a paper copy of the foregoing to the follow persons:

Mr. Scott P. Richardson
Assistant Attorney General

323 Center Street, Suite 200
Little Rock, AR 72201-2610
scott.richardson(@arkansasag.org

Mr, Jeremy C. Lasiter
. Arkansas Department of Education
Four Capitol Mall, Room 404-A

Little Rock, AR 72201
jeremy.lasiter@arkansas.gov

Clay Fendiey
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1 CV.2.2011.366 :

MRS e

IN THE CIRCUIT COURT OF PULASKI COUNTY ARKANSAS

- " SECOND DIVISION' |
- DEER/MT JUDEA SCHOOL DISTRICT c . PLAINTIFF
v .o 60-CV-2010 6936 R

 MIKE BEEBE, INDIVIDUALLY AND IN HIS OFHCIAL %E? g;;‘,é’ ,ié_;gfc;%wﬁ m@%

- CAPACITY AS GOVERNOR OF TI—[E‘, STATEOF. .
, ARKANSAS ETAL o D . DEFENDANTS
| ORDER 7 V _
_ Pnndmg before the Court is DeerfMt Judea School Dlstnct L3 MOU.OH for
' Voluntary Dlsmlssal Wlthout Prej udice made pursuant to Ark. R. C1v P 41(a). .
' Deer/Mt Judea seeks dlsmlssal ‘without prejudlce of its claim based on the
g ) Constltutlon of Arkansas Amendment 4, Deer/Mt Judea aIleges that Sectzon 32
to Act 293 of 2010 is Iocal or specxa.l Ieglslatlon in v101at10n of Amendment 14 for .
) : the beneﬁt of the Melboume School Dlstmct See Complamt 1[1{ 112 117 o
: Defendants have no ob]ectlon to Deer/Mt .Tudea s motlon |
IT IS HEREBY ORDERED AND ADJUDGED |

DecrfMt Judea 8 claim that Sectlon 32 to Act 293 of 2010 is; local or speclal

Ieglslatton in v101at10n of Amendment 14 is dlsmlsﬁ _'thoﬁt prejudicé pursﬁanf . g

toArk R_Civ. P, 41(a) . : | K)

\\\l\\i\\\\\\\lll\l\\ll\\lIl\l\l\\l\\l\\l\\llll\\

060 G1-60100%5
: ﬁn%ct\én!\? 00D SCHOGL. DISTRIC 2 Pages
CPAMKT G A% 53 "R

GIRGUH CWRT e e Pégé tof2
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' Order prepared by:

_ Clay Fendley (Ark. Bar No. 92182)
. JOHN C.FENDLEY, JR. PA. -
51 'Wingate Drive =~
Little Rock, AR 72205
tel: (501) 907-9797°
fax: (501) 907-9798 )
email: clayfendley@comcast.net

Attorney for Deer/Mt. Judea School District
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Cw e .., No. 60CV-1D-6936

o Defendants appeared by and tbrough thelr attomey Ass:stant Attomey General Seott P

o sufﬁaently edvzsed rules as fo]luws

CV.220113 380

Y

INTHE CIRCUIT COURT OFPULASKI COUN_'._['Y ARKANSAS o
o SECOND DIVISION S

DEER/MT: JUDEASCHOOLDISTRICT i | PLAJNTIFF oo

MIKEBEEBE,etaI. E "-‘-:i"bE#ENDANTs?* g

. - Lo U FUED 0200 16171
ORDER DN MOTI(}N TO DISMISS - LARRY CRAME PULASKL. CIREUIT munr
On March 17 2011 the Court held a hcarmg on the Defendauts’ Monon to Dismtss B : .

" P]amuﬁ' appeared by and through zts attomeys Mr Clay Fendiey and Mt Bﬂl Leweﬁen

: ‘Rlchardson The Court has :ewewed ancl cons1dered the pleadmgs on ﬁle, the Mouon to: o
' D1sr.mss, bnef in support, the Plamtiﬂ" s Response to the Motmn to DlS]IllSS, the Complamt the'- LT

B authont:es clted therem, and the a.rguments of counsel at the heanng “Thé Court, bemg well and R

Plamtxffs Complamt challenges the adequacy of the State’s system for ﬁmdmg

: T elementary and secondary educahon Tn its Response to. Defendams Motlon to Dzsmlss Plamuff o o
states that “[t]he present case canncnt be dJstmgmshed ﬁ-om DuPree and Lake Vzew » The Cemt_i - o
- ag:rees and ﬁndsthaxth.ls case 1sbaned by res;udrcara ‘ . ' '

Clanr. preclusmn provxdes that “a vahd and ﬁnal Judgment rendered on the ments by a'-‘ __ '7 -

" eourt of eompetent Jmsdwt;on bars another act:lon by the plmnliff or, lns pnwes agamst the_

o defendant or hjs pnvxes on the same claJm » Masan v. State 361 Ark. 357 367 868 S W 2d. 89."_-.-‘: o R
a i(2005) Defendantwas a member of the class of plamtlﬁ's 1n the Lake erw sehool ftmdmg case C -‘

' ,Lake Vzew School D:sz‘ricr No 25 v, Huckabee, 340 Ark 431 486 10 SW3d 892 395.:_" } o

) 1(2000)(“Lake Vzew zoao”) Lake View 2002 351 Ark 31 43 91 swsd 472,478 (zooz) The..

IIIIII|I|||IillIIIIIIIIIIIIIIIIIIIIIIIIIIIIIlIIIl

: CGHV-106036  GRIGOIOSIT-0N -
4 .7 {DEER/MT JUDER SCHOOL DISTRIC 3 Pages ..
ST T PUASKI GO 2Bt B PH L -
SIRCUIT COURT 0R80 ..
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: Defendants in this case are essentlaliy the same o5 the defendanis in Lake View or a:e in pnwty- e
7 W1th the Lake Vzew defendants Lake Vzew 2002, 35 1 Ark at 42 In 2007 the Supreme Court ,-: |
7 -,_ISSUBd a ﬁnal 0punon in- that case ﬁndmg th&t all ‘of the issues had been resolved and that the :
. case. shouid be dlsmISSEd. Lake V'mv 2007 370 A.rk. 139 257 S W3d 879 {2007) As pieaded ' ) ' -
‘byPiﬂlntlﬂ;ﬂleclmmsmthlscasearethesameastheclalmsmtheLakeVfwcase - _
'Iherefore, P]amhﬁ"’ § clms are precluded by the doctnne of Fes. Judzcata ﬁefmdm o
- " Motzqn to, Dismiss is. GRANTED and Plamtlf{’s clmms agamst ali Defendants are DISMISSED.:' . -
' -WITH PREJUDICE L
SD Oxdered shis i’l:“’ NP oy of Apnl 2011

Hon. Chns Pinzza -
 Circuit Court Judge

N Approved as te.'-fo‘r';i{i"‘ o

M. Scott P. Rachardson, Bar No. 01208
- Assistant Attorney General
- 323 Center Strcet, Suite 200
- . LitdeRoek, AR 72201-2610
- (501)682-1019 diréct . :
(501) 6822591 facsimilé

"-Emaxi cott.ncha:dSon@arkans&g g
and' _

M. Jeremy C Lasiter, Bar No 0% 295
"Arkansas Department of Educatmn
Four Capitol Mall, Room 404 A

~. Little Rock, AR 72201
(501) 682-4227 - - ‘
Ema.tl Jeremy las;ter@arkansas gov
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" Attomeys for Defendants

" JOHN.C. FEI ‘LEYJR.PA
- 51 Wingate Drive: C
 Litte Rock,AR72205 .

' ';_,ja'jndi ,'

- - Mr RoyC "Bﬂl' Lewellen L
o LEWELLENANDASSOCIA’IES
17 North Poplar Stn:et N
~ P.0O.Box 287 ‘
Mananna, AR 72360

'Attomeys-for -Plalntiﬁ' S
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- IN THE CIRCUIT COURT OF PULASKI COUN'I'Y, ARKANSAS

SECOND DIVISION
' DEER/MT. JUDEA SCHOOLDISTRICT PLAINTIFF
v. | NO. 60-CV-2010-6936

FILED O/14/11. 10:06:05 O;ZCL )
MIKE BEEBE, INDIVIDUALLY AND IN'HIS OFFICIALgRo1 o o

CAPACITY AS GOVERNOR OF THE STATE OF
ARKANSAS, ETAL. - DEFENDANTS

NOTICE OF APPEAL

Deer/Mt. Judea School District (“Deer/Mt, Judea) for its Notice of Appeal

states:

1.  Deet/Mi. Judea appeals the Order on Motion to Dismiss entered on

|

601-68100825215-820

April 12, 2011 dismissing its Complaint with prejudice based on the doctrine of

Jjudicata,

2. Deer/Mt. Judea designates the complete Circuit Court record,

including all the evidence, transcripts of all hearings and testimony, and all

MO

pleadings and rulings filed with the circuit clerk, as the record onrappeai.

I

B0V-10-5936

3. Deer/Mt. Judea has ordered the transcript from the court reporter and ™

DEER/NT JUDER SCHOOL DISTRIC 3 Pages

PULRSKT €

has made financial arrangéments with the court reporier as required by Ark. Code
Ann. § 16-13-510(c). | |

4,  This appeal .is taken to the Arkansas Supreme Court pﬁrSuant to Ark
Sup. Ct. R. 1;2(a)(1) as it involves the interpretation or construction pf the

Constitution of Arkansas, Article 14, § 1 and Article 2, §§ 2, 3 and 18.

Pagelof3

BA/ 1472011 19:00 MM

LTRCUTT COURT

Y/
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, 5. Deer/Mt. Judea abandons any pending but umresolved claim. |
Dated this 14" day of April, 2011.
Respectfully sﬁbmitted-, -

Clay Fendley (Ark. Bar No. 92182)
JOHN C. FENDLEY, JR. P.A,

51 Wingate Drive

Little Rock, AR 72205

tel: (501) 9207-9797

fax: (501) 907-9798

email: clayfendley(@comcast.net

Roy C. “Bill” Lewellen (Ark. Bar No. 82093)
LEWELLEN AND ASSOCIATES

17 North Poplar Street

P.O. Box 287

Marianna, AR 72360

Tel: 870-295-2764

Attorneys for Plaintiff Deer/Mt. Judea School District

By:
Clay Feniley o
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Certificate of Service

I hereby certify that on Apﬁl 14, 2011, I mailed a copy of this notice to the
persons below by a form of mail which requires a signed receipt:

Mir. Scott P. Richardson
Assistant Attorney General

323 Center Street, Suite 200
Litile Rock, AR 72201-2610 -
scott.richardson@arkansasag.org

Mr. Jeremy C. Lasiter

Arkansas Department of Education
Four Capitol Mall, Room 404-A
Litile Rock, AR 72201
jeremy.lasiter@arkansas.gov

Clay Fengley
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