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IN THE UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF ARKANSAS 

WESTERN DIVISION 

 

LITTLE ROCK SCHOOL DISTRICT                     PLAINTIFF 

 

 

  VS.                            NO. 4:82CV 00866 DPM 

 

PULASKI COUNTY SPECIAL SCHOOL                 DEFENDANTS  

DISTRICT NO. 1, et al.                                        

  

LORENE JOSHUA, et al.        INTERVENORS 

     

KATHERINE KNIGHT, et al.                  INTERVENORS 

 

NORTH LITTLE ROCK SCHOOL DISTRICT’S  

RESPONSE TO THE COURT’S AUGUST 15, 2011 ORDER REGARDING THE 

OFFICE OF DESEGREGATION MONITORING 

 

 Comes now Separate Defendant North Little Rock School District (“NLRSD” or the 

“District”) by and through its counsel, Jack Nelson Jones and Bryant, P.A., and for its 

Response to the Court’s August 15, 2011 Order requesting the parties views about Office of 

Desegregation Monitoring’s (“ODM”) role, responsibilities and operating procedures, states 

as follows: 

 1. As NLRSD has been declared unitary in all other areas of its plan, the only 

area of its plan ODM should monitor is the staff recruitment section of NLRSD’s plan.  

 2. ODM’s responsibility is to objectively monitor compliance with the express 

terms of NLRSD’s staff recruitment plan. It is also ODM’s responsibility to collect 

documentation and data relating to the compliance with the plan and prepare compliance 

reports. ODM should provide feedback to the District on areas of the plan where there is 

inadequate evidence of compliance. Furthermore, ODM should be available to the District for 
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discussion regarding possible changes contemplated by the District or alternatives that, while 

not required by the plan, could increase the effectiveness of minority recruitment efforts.  

 3.  It is not necessary for the Joshua Intervenors to be invited to each meeting 

between ODM and the District. Meeting with the District to obtain information is within the 

scope of ODM’s purpose, and the Joshua Intervenors have no particular right to participate in 

these information gathering meetings. Moreover, the Joshua Intervenors’ presence, in light of 

their adversarial position, may inhibit frank discussions between the District and ODM. 

 4. Compliance reports prepared by the ODM should be made available to all 

parties and filed with the Court. ODM should provide the District with draft reports to review 

before they are finalized and allow the District’s comments and responses in an effort to avoid 

any misunderstandings or errors. 

 

     Respectfully submitted, 

     Jack Nelson Jones and Bryant, P.A. 

     One Cantrell Center 

     2800 Cantrell, Suite 500 

     Little Rock, AR  72201 

     Telephone 501-375-1122 

     Fax  501-375-1027 

 

 

     /s/ Stephen W. Jones 

     Stephen W. Jones, Ark. Bar No. 78083 

     sjones@jacknelsonjones.com  

     Debby A. Linton, Ark. Bar No. 2001146  

     dlinton@jacknelsonjones.com  

     Mika Tucker, Ark Bar No. 2006055 

     mika.tucker@jacknelsonjones.com  
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CERTIFICATE OF SERVICE 

  

 I, Stephen W. Jones, attorney for Separate Defendant North Little Rock School 

District, certify I electronically filed the foregoing with the Clerk of the court using the ECF 

system which sent notification of such filing to the following:  

 

 Office of Desegregation  

paramer@odmemail.com  

 

Ali M. Brady 

ali.brady@arkansasag.gov   

 

Christopher J. Heller  

heller@fridayfirm.com  

 

John Clayburn Fendley , Jr. 

clayfendley@comcast.net  

 

John W. Walker  

johnwalkeratty@aol.com  

 

M. Samuel Jones , III     

sjones@mwsgw.com  

 

Mark Terry Burnette 

mburnette@mbbwi.com   

 

Scott P. Richardson 

scott.richardson@arkansasag.gov; agcivil@arkansasag.gov  

 

       

 

      /s/ Stephen W. Jones 

      Stephen W. Jones  
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 IN THE UNITED STATES DISTRICT COURT 

 EASTERN DISTRICT OF ARKANSAS 

 WESTERN DIVISION 

 

 

LITTLE ROCK SCHOOL DISTRICT PLAINTIFF 

 

 

v. LR-C-82-866 

 

 

PULASKI COUNTY SPECIAL SCHOOL 

DISTRICT NO. 1, ET AL DEFENDANTS 

  

MRS. LORENE JOSHUA, ET AL INTERVENORS 

 

KATHERINE KNIGHT, ET AL INTERVENORS 

 

  

 PLAINTIFF’S FILING REGARDING 

THE OFFICE OF DESEGREGATION MONITORING 

 

 Plaintiff Little Rock School District (!LRSD") for its Filing Regarding the Office of 

Desegregation Monitoring states: 

 1. Role, Responsibilities, and Operating Procedures.  In approving the 1989 

Settlement Agreement, the Court of Appeals for the Eighth Circuit stated that “a necessary 

condition of our holding that the plans are not facially unconstitutional is that the parties’ 

compliance with them will be carefully monitored.”  Little Rock Sch. Dist. v. Pulaski County 

Special Sch. Dist., 921 F.2d 1371, 1388 (8
th

 Cir. 1990).  Accordingly, the Eighth Circuit directed 

this Court to create the Office of Desegregation Monitoring (“ODM”) for the purpose of 

monitoring the State’s and districts’ compliance with the 1989 Settlement Agreement.  Id. at 

1394.   

 2. In its 9 August 2011 report, ODM described its role as “monitoring the 

compliance of the Pulaski county school districts with the court orders and the desegregation 
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plans that form the substance of their settlement agreements.”  Docket No. 4606, p. 1.  ODM did 

not report any current monitoring of the State’s compliance with its obligations.  ODM has in the 

past monitored the State’s compliance as well as that of the districts.  In particular, ODM 

reported on the State’s failure to comply with its monitoring obligations, as set forth in the so-

called Allen Letter (attached as Exhibit A).   Docket No. 3097, “Report on ADE’s Monitoring of 

the School Districts in Pulaski County,” filed December 18, 1997.  Since the Eighth Circuit 

directed this Court “to monitor closely the compliance of the parties with the settlement plans 

and the settlement agreement . . . to ensure compliance with the plans and the agreement . . . .”  

LRSD v. PCSSD, 921 F.2d at 1394 (emphasis supplied), ODM should continue monitoring the 

State, as well as NLRSD and PCSSD.  See also Id. at 1390 (the district court will “carefully 

monitor” the State’s payment of settlement funds). 

 3. In 2001, LRSD moved (Docket No. 3531) to prevent ODM personnel from 

testifying at its unitary status hearing arguing that ODM was an “agent” of the court citing LRSD 

v. PCSSD, 921 F.2d at 1386 (“Indeed, such monitoring by the District Court and its agents is 

essential.”).  LRSD argued that allowing ODM to testify on disputed issues would be contrary to 

ODM’s long-standing role as an agent of Court and destructive of its collaborative and 

facilitating role.  Docket No. 3531, ¶ 3.  The Court (the Honorable Susan Webber Wright 

presiding) denied LRSD’s motion (Docket No. 3533), and ODM has been permitted to testify in 

adversarial proceedings before the Court.  Thus, ODM personnel have been treated more like 

court-appointed experts, subject to depositions before trial and impeachment during trial, and 

their opinions have not always been accepted by the Court.  See, e.g., Little Rock Sch. Dist. v. 

Pulaski County Special Sch. Dist., 237 F.Supp.2d 988, 1053 (E.D. Ark. 2002)(“I must reject the 

last conclusion [by ODM] out-of-hand because it is no wise supported – factually or statistically.  
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It is a far reaching conclusion, but is purely speculative.”). 

 4.   ODM personnel have also performed routine administrative tasks such as 

gathering data to produce reports such as the annual racial balance report.   In most cases, ODM 

has simply gathered and reformatted data provided to by the districts or the State.   The State 

now has a computerized data system in place and could more efficiently produce reports 

including desired data in a format ordered by the Court following input from the parties.  

 5. Following ODM’s 1997 report on ADE monitoring, ADE, LRSD and PCSSD 

agreed that the State’s monitoring plan should be modified and jointly moved to temporarily 

relieve the ADE from its obligations under the Allen Letter so that a new monitoring plan could 

be developed.  Docket No. 3220.  ADE moved for approval of a new monitoring plan on 1 

February 2000.  Docket No. 3327.  Joshua and LRSD objected to the new plan, although both 

agreed that changed circumstances justified modification.  Docket Nos. 3334 and 3340.  LRSD 

argued that ADE’s “role should shift from one of monitoring to one of active participation in the 

district’s effort to eliminate the achievement disparity between African-American and other 

students.”  Docket No. 3340, p. 3.  The Court (Judge Wright) denied ADE’s motion to modify 

the Allen Letter stating, “The Court acknowledges that changed circumstances may warrant 

revision of ADE’s monitoring plan but finds that ADE has failed to demonstrate that [the 

proposed revised monitoring plan] is tailored to address the changed circumstances.”  Docket No. 

3360.  Despite universal agreement that its monitoring plan should be modified, ADE gave up 

after this failed effort and continues to be bound by the Allen Letter.  See Docket No. 3360 

(“Thus, the Allen [L]etter contains substantive terms of a consent decree, which relate to the 

vindication of constitutional rights.”).   

 6. As far as LRSD can determine, ADE has not produced a monitoring report as 
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required by the Allen Letter since 2 February 1998 (Docket No. 3119), although the Allen Letter 

required ADE to “provide a written report to the parties and the Court on a semiannual schedule . 

. . on February 1 (or nearest workday) and July 15 (or nearest workday).”  Allen Letter, p. 8 

(Attached as Exhibit A).  ADE does still file a monthly “project management tool” (“PMT”) 

intended to “enable ADE to stay on track as it sets in motion both the development phase and the 

subsequent action steps that constitute the implementation phase.”  Docket No. 2045, p. 5.  The 

most recent PMT documents ADE’s failure to follow-through on developing a revised 

monitoring plan.  It includes the following entry: 

XVIII. Work with the Parties and ODM to Develop Proposed Revisions to 

ADE’s Monitoring and Reporting Obligations 

 

On July 10, 2002, the ADE held a Desegregation Monitoring and Assistance Plan 

meeting for the three school districts in Pulaski County. Mr. Willie Morris, ADE 

Lead Planner for Desegregation, presented information on the No Child Left 

Behind Act of 2001. A letter from U.S. Secretary of Education, Rod Paige, was 

discussed. It stated that school districts that are subject to a desegregation plan are 

not exempt from the public school choice requirements. “If a desegregation plan 

forbids the school district from offering any transfer option, the school district 

should secure appropriate changes to the plan to permit compliance with the 

public school choice requirements”.  Schools in Arkansas have not yet been 

designated “Identified for Improvement”.  After a school has been “Identified for 

Improvement”, it must make “adequate yearly progress”.  Schools that fail to 

meet the definition of “adequate yearly progress”, for two consecutive years, 

must provide public school choice and supplemental education services. A court 

decision regarding the LRSD Unitary Status is expected soon. The LRSD and the 

NLRSD attended the meeting. The next meeting about the Desegregation 

Monitoring and Assistance Plan will be held in August, 2002, after school starts. 

 

Docket No. 4615, p. 355.   To LRSD’s knowledge, this meeting never occurred, and ADE has 

taken no additional steps to provide meaningful monitoring reports to the Court or the parties.  

 7. All parties agreed in 2000 that changed circumstances justified modification of 

Allen Letter.  Docket Nos. 3327 (ADE), 3333 (PCSSD), 3334 (Joshua) and 3340 (LRSD).
1
  Since 

that time, LRSD has been declared unitary; NLRSD and PCSSD have been granted partial 

                                                 
1 NLRSD filed no opposition to ADE’s motion. 
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unitary status; new schools have been built and old ones closed; the State has implemented a 

computerized data system; the State has established a separate system of school choice in Pulaski 

County in the form of open-enrollment charter schools; the State has taken over PCSSD; and 

based on traditional measures, no progress has been made on eliminating the racial achievement 

disparity.  Based on the significant change in circumstances since ADE developed the Allen 

Letter, ADE should be ordered to prepare and submit for Court approval a comprehensive 

monitoring plan that reflects the current status and obligations of the parties.  ADE’s revised 

monitoring plan should include ADE assuming ODM’s responsibilities for preparing reports 

such as the annual racial balance report.  ODM should be directed to assist and facilitate 

preparation of ADE’s revised monitoring plan.   

 8. Communication between ODM and the Court.  After Judge Wright ruled that 

ODM personnel could testify at its unitary status hearing, LRSD moved to disqualify Judge 

Wright based on ex parte communications between ODM and the Court.  Docket No. 3542.  At 

that time, it was routine for ODM to meet with Judge Wright in chambers before hearings and to 

walk out of chambers with Judge Wright as hearings began.  Thus, LRSD was faced with the 

prospect of having to cross-examine ODM personnel without knowing what they might have 

said to the Court in chambers.  See Docket No. 3542, ¶ 9(a).  While Judge Wright denied 

LRSD’s motion to disqualify (Docket No. 3544), she ultimately recused and, to LRSD’s 

knowledge, ended the practice of having ex parte contact with ODM.  The Court should continue 

this practice and have no substantive ex parte communications with ODM.   See Edgar v. K.L., 

93 F.3d 256, 259-60 (7
th

 Cir. 1996) (disqualifying judge following ex parte meeting with court 

appointed experts); and Liddell v. Bd. of Educ. of the City of St. Louis, 105 F.3d 1208, 1211-12 

(8
th

 Cir. 1997) (noting with approval a ruling by the district court that court-ordered negotiations 
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between the settlement coordinator and the parties “would be confidential from the court and 

outside parties.”).  Ex parte communications with ODM may create an appearance of 

impartiality under 28 U.S.C. § 455(a)(1) and may result in the Court having “personal 

knowledge of disputed evidentiary facts concerning the proceeding” within the meaning of 28 

U.S.C. § 455(b)(1). 
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      Respectfully submitted,   

 

      LITTLE ROCK SCHOOL DISTRICT 

      Friday, Eldredge & Clark 

      Christopher Heller (#81083) 

      400 West Capitol, Suite 2000 

      Little Rock, AR 72201-3493 

      (501) 370-1506 

      heller@fridayfirm.com 

 

      /s/ Christopher Heller            

      

 

      Clay Fendley (#92182) 

      John C. Fendley, Jr., P.A.  

      Attorney at Law  

      51 Wingate Drive  

      Little Rock, AR 72205 

      (501) 907-9797                                                         

      clayfendley@comcast.net 

 

 

CERTIFICATE OF SERVICE 

 I certify that on September 7, 2011, I have electronically filed the foregoing with the 

Clerk of the Court using the CM/ECF system, which shall send notification of such filing to the 

parties of record.   

 

       /s/ Christopher Heller 
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