IN THE CIRCUIT COURT OF BENTON COUNTY, ARKANSAS

CIVIL DIVISION
ARVEST BANK PLAINTIFF
vs. Case No. CV 14-454-4 g

H. DENNIS SMILEY; BOKF, NATIONAL ASSOCIATION; % jul T 3 M \
THE BANK OF FAYETTEVILLE; BANK OF THE OZARKS, &7 ¥ | r, \
LITTLE ROCK, AR; BENEFIT BANK, FORT SMITH, AR; el ™
CHAMBERS BANK, DANVILLE, AR; CENTENNIALBANK, %100 3 © |
CONWAY, AR; DELTA TRUST & BANK, PARKDALE, AR; -~ 5 = B \

FIRST BANK, HAMPTON, AR; FIRST FEDERAL BANK, e
HARRISON, AR; FIRST NATIONAL BANK OF FORT SMITH; 7,5 3
INTEGRITY FIRST BANK, NATIONAL ASSOCIATION; FIRST

SECURITY BANK, SEARCY, AR; FIRST STATE BANK, LONOKE,

AR; FIRST STATE BANK OF DEQUEEN; FIRST STATE BANK OF

NWA, HUNTSVILLE, AR n/k/a TODAY’S BANK; FIRST STATE

BANK, RUSSELLVILLE, AR; FIRST WESTERN BANK,

BOONEVILLE, AR; LEGACY NATIONAL BANK, SPRINGDALE,

AR; and SUMMIT BANK, ARKADELPHIA, AR DEFENDANTS

THE BANK OF FAYETTEVILLE : CROSS-PLAINTIFF
Vs.

H. DENNIS SMILEY; BOKF, NATIONAL ASSOCIATION;

THE BANK OF FAYETTEVILLE; BANK OF THE OZARKS,
LITTLE ROCK, AR; BENEFIT BANK, FORT SMITH, AR;
CHAMBERS BANK, DANVILLE, AR; CENTENNIAL BANK,
CONWAY, AR; DELTA TRUST & BANK, PARKDALE, AR;

FIRST BANK, HAMPTON, AR; FIRST FEDERAL BANK,
HARRISON, AR; FIRST NATIONAL BANK OF FORT SMITH;
INTEGRITY FIRST BANK, NATIONAL ASSOCIATION; FIRST
SECURITY BANK, SEARCY, AR; FIRST STATE BANK, LONOKE,
AR; FIRST STATE BANK OF DEQUEEN; FIRST STATE BANK OF
NWA, HUNTSVILLE, AR n/k/a TODAY’S BANK; FIRST STATE
BANK, RUSSELLVILLE, AR; FIRST WESTERN BANK,
BOONEVILLE, AR; LEGACY NATIONAL BANK, SPRINGDALE,
AR; and SUMMIT BANK, ARKADELPHIA, AR CROSS-DEFENDANTS

30029:0036\641091.1
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CONTROL AGREEMENT

* A — (Securitles Account)
This Control Agreement is entered into by THE BANK OF FAYETTEVILLE ) {"Bank"},
HENRY DENNIS SMILEY {callectively "Borrower"), and

{"Broker®}, The parties agree as follows:

SECURITY INTEREST. To secure debt{s] owed to Bank, Borrower granted Bank a security interest In that certain securities
account which is styled HENRY DENNIS BMILEY . Is numberad 28588 ___. and Is deposited with
Broker {"Securitias Account?) (The tarm “Securitles Account” as used hersin includes all certificated and uncertificated securities
currently on deposit in the afore styled and numbered Securities Account and Includes future dspositls] of sscurities thereto as
well s all rights, title, interest and choses in action assacigted with the afare styled and numbered Securities Account.)

PERFECTION. To perfact Bank's sacurity interest in the Securities Account, Bank, Borrower, and Broker ars entering into this
Control Agreament under which Broker, among other things, agress to comply with Bank's instructions as to the Sacurlties
Account without the further consent of Borrower.

SECURITIES ACCOUNT. Braker represents and wamrants to Bank that the Securities Account contains the securitles described
below: -

10.74 shara(s} of ARVEST BANK CROUP, INC. common/preferred stock

Broker further represents and warrants that Borrower is/are the only owner(s) of the Sacurities Account, and that, as of the data
this Control Agreaement is signed hy Broker, the value of the Securitiss Account Is §_298,811.B0 ;

CONTROL, Broker acknowledges Bank's security intersst in the Sscurities Account. Borrower directs Broker to, and Broker
agrees to, obey and comply with ordars of Bank concerning the Sscurities Account (including, but not fimited to, orders directing
disposition and liquidation of the securitles end funds In the Securities Account] without the further consent of Borrower, Bank
and Borrower dirsct Broker to, and Broker agress to, not allow Borrower to withdraw from, pledge, dispose of, transfar, or
otherwiss deal with the Securities Account; except that, unless Bank has notified Broker in writing to the contrary, Borrower may
conduct trades with respsct 1o the sscurities in the Securitles Account whereby such securities In the Securitles Account are sold
to purchase other securities of llke value which shall be simultaneocusly placed in the Securities Account and subject to all the
terms, conditions and restrictions of this Agreament. Borrower agrees to hold Broker and its directors, officers, employees and
agents {hareinafter collectively called “Indemnitees”} harmless from and agalnst any and ell clalms, liabilities, abligations, losses,
damages, ections, suits, arbitrations, penalties, judgments, and costs (including attomey fees) of any kind or nature whatsoaver
that directly or indirectly may be imposed on, incurred by, or asserted against Indemnitees as a result of Indemnitees, or any of
them, (1) signing this Control Agreement, {2) performing obligations hereunder, and/or {3) complying with orders of Bank
roncerning the Securitiss Account: provided. however, that Rorrgwer has no eblipation ta hold Indemnitees harmless for.the pross
negligence or willful misconduct of any lndemnites.

ABSENCE OF CONFLICTING CLAIMS. Broker wamrants to Bank that {1} Broker has not entered into any other control
agreernent with respsct to Securities Account, (2) Broker has no knowledge of Borrower granting anyone (other than Bank) a
setwrity interest in the Securities Account, (3) Broker has no knowledge of the Securities Account being pledged to anyons (other
than Bank), and {4} Broker has no knowledge of any claim to or interest in the Securitiss Account which is adverss to Bank's
interest. Borrower directs Broker to, and Broker apress to, (1) not enter into any othsr control agraement with regerd to the
Securities Account until Bank notifies Braoker in writing that Bank has released its security interaest In the Securities Account, {2)
not agrea ta a pledge of the Securities Account ta one ather than Bank untll Bank notifies Broker in writing that Bank has released
Its security interast In the Securitise Account, (3} notify Bank of eny and all adverge claims to the Securities Account, and {4}
notify Bank if Borrower attemptls) 10 pledge the Securities Account to any persan or entlty other than Bank. Broker hereby sgrees
to subordinate to Bank's security interast In the Sacurities Account any lien{s), security interest{s), claimis] and right{s} of setofi
which Broker has ar may hareafter have in or againgt the Securities Account. Broker agrees not to exercise any right of set off or
banker's lien In the Securitles Account. : - e

ADMINISTRATIVE PROCESSING OF ACCOUNT. Borrower directs Broker to, and Broker agrees to, (1) send Bank a copy of
alt correspondence with regard to Securities Account and {2} make reports to taxing authorities under Bormower’s taxpayer
identification number,

RELEASE OF INFORMATION. Borrower directs Broker to, and Braker agrees to, provide Bank {upon request} with information
about the Securities Account
CASECACT Rav. (3/13/08)
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NOTICE. Any notice, order, instruction, request or other communication required or permitted to be given under this Control
Agreement shail be In writing and shell be deemed to have been glven If personally delivered, sent by facsimile {If the ssnder has

written confamation that the transmission was sent), or sent by centified mall, postage prepeid, retumn receipt requested to the
tollowling mafing addreas or fax number: Borrower- HENRY DENNIS SMILEY {fax

); Bank- nﬁﬁ;‘%ﬂm&g , atteatien
Robett W, King ) ro3s P.O0. BOX 1726 —
EE.!E%IMIIS AR 72702 {tax ); Broker,
attention RIVA PHOLIPS ARVEST BANK, (NG

{fax (479) 788-7078 ____.) A party, upon notico to othor partiss, may char;ga his, her or its fax number and/or address; thereafter,
notices are 1o be drected to the new eddress or fax number. .

GENERAL PROVISIONS. Arkansas law govems this Control Agresment. This Control Agresmoent is the
ontirs agresment between the parties on control of the Securities Account. if this Control Agreement conflicts with another
sgreement between Brokar and Borrower, this Conwrol Agreement govems. ‘This Contro) Agreeament may only be terminated by Bank
giving notice to the other parties that Bank has relsased it secusity Interest in the Securities Account. This Control Agreemant may
only be modified by a writing signed by all parties to this Control Agreement. No waliver is binding on a party unless the weiver ia in
writing and signed by the party against whom the walver is asserted. A waiver of one term is not a walver of sny ather torm of this
Contro} Agresment. No walver creatas a course of dealing or a commitment to a future walver. This Contro! Agreement may be
executed in mmtw, all of which shail constitute ane document.

fotiss .
Bank: THE BA} e ARVEST BANK, INC.

TS i

Title: Exocutive Vics Prosident Thia:
ome: D0\ 10VSOV\D

Date
Date
Dote
Dsts
Date
Dato
CASECACT Rav, (3113008) BOF Oozgm 20f2
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ARVEST

BANK oo

January 9, 2012

Mr. Bob King
Executive Vice President

Bank of Fayetteville

Dear Mr. King

This letter is to confirm that the Bank of Fayetteville holds a first and primary assignment of the stock
account for Henry Dennis Smiley. This account 8586 has a secured hold placed on it and any
distributions from this account would be made subject to your assignment. The current cash value of
this account as of9/30/11 is $299,821.50 in Arvest Stock.

Pleass contact me should you have any questiens.

Stncerely,

Euva Phillips

Senior Vice President, Operations Manager

PO BOX 5000 » SPRINGDALE, AR 727685 » (478) 756-7008 « www.arvest.com B

BOF 0027
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Print Dater 01/19/2012 15157140

- ) Financing Statement - inifal
| Dato FRed: 111772012 10:00 AM Page(si1

FiingID  :40000043243070
UCC FINANCING STATEMENT Docisment 1D 1871893001

LOLLOW INSTRUCTIONS (iront and back} CARERALY .
A, NAME & PHONE OF CONTACT AT FALER [opional]
£ 1509

(479) 444-4444
[B. SEND ACKNOWLEDGMENT TO: (Name and Addrase)

r';HE BANK OF FAYETTEVILLE —‘
#120 ) J-11-07

P.0. BOX 1728 jW

FAYETTEVILLE, AR 72702
- - ke v @ e - ' Y5 ABOVE EPALE |5 FOR NG SRRTTREGRY

- | B
o, NARNG ADORESS — T STATE | FOBTAL COpE COUNTRY
P.O. BOX 6866 |SPRINGDALE - (AR |72766
1d. S88 DTTRUCTIONS | ADDL (FD RE[1a. TYAE OF ONGAMZATION {11, JURSDICTION OF GRGANZATION 15 ORGANEATIONAL 10 7. £ sy
ORGANIZATION ARKANSAS (] NONE
2. ADDITYONAL DEBTORA'S EXACT RULL LEGAL NAME - Insart oaly ane datitor samo {2 or 2b) - do not sbbreviste or combine names
Rs. ORGANZATION'S NAME —
OR . WOVIDUAL'S LAST NAME rmsrm MDOLE NAME TR
2. MARING ADGREES ery STATE | POSTAL CUDE
24, SUE WSTRUCTIONG  |ADO'L INFO RE | 20. YYPE OF CRGANZATION | 3f. JURISSICTION OF DRGANIZATION 2. GAGANIZATIONAL 1D 7, 3 sy
ORGANZATION | : NoME
DESTOR a
3. SECURED PARTY'S NAME [or NAME of TOTAL ABSIGNEE of ASSIGNOR S/P) - insert only ong secured pany nems {3a or 3t
[3e- ORGANATION'S NAME
THE BANK OF FAYETTEVILLE :
OR |55, WOIVIDUAL'S LAST RAME FAST RANE T [WOORE NAME N
3o. MARING ADORESS oy STATE |ROBTAL COOE COUNTRY
— P.O. BOX 1728 : FAYETTEVILLE AR (72702

4, Thx FINANCING ETATEMENT covars wha following ¢afewent: .
TP, INC, RMPLOYEE STOCK PURCHASK PLAN ACCOUNT mm%mon%mvnmm

INCLUDING ‘O.‘MWOFMV’ESI‘M GROUP, INC. COMMONPREFERRED FORBGOIRG IS OWKED NOW
acqumsu ALL ADDITIONS, REFLA( TING TO ANY OF THE FOREGOING: ALL RECORDS OF RIND
NAHYOFTBBWO‘HG ALL PROCEEDS RELATING TD ANY OF THE FOREGOING BNTANGIBLES

5. ALTERNATIVE DESIGNATION (i soplicabick: AESSOR

A A Iz 1o ba spcgrd) jor s0ordedt
G.D 4 srm.anr _ ]
&omnn.maamuu

Tobe Mied at s olfice of e Secreiary of State of Arkanss ' )
FALING OFFICE COPY —~ UCC RNANCING STATEMENT [FORM UCC1) (REV. 0572202 BOF 0028
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MODIFICATION, EXTENSION, CHANGE IN TERMS AGREEMENT

BORROWER: LENDER:
HENRY DENNIS SMILEY THE BANK OF FAYETTEVILLE
P.0. BOX 1728

P.0. ROX 8868

SPRINGDALE, AR 72784

FAYETTGVILLE. AR 72702

ORIGINAL NOTE INFORMATION

RATE | PRINCIPAL AMOUNT | FUNDING OATE ) MAYURITY DATE CUSTOMER NUMBER LOAN MUMBER

1012812010 10/2812011 3808

68.009 $125,000.00
Eitective 13/92/2011 ___ __, Borsawss and Lander agroe that the Note, iientilied aliave, b aaanded e tallaws:
£ exTENSION: Yhe tdaturity Date of the Nots ks sxtonded 10 T10212092 .

[0 NTEREST RATE: The intarest rate on the Nota ientified above shel ba changed to:

3 A tixed raws of % per sanum.

0 A veriatie rate of
resiting trom 8 chenge In the index Aate will be etfective on;

the (ndex Rets Indicated below. Any changs in the iatersst rate

The Indax Rate usod for this Nots sha¥l ba:

1t the index Rate s racefined or becomss unavaiisble, then Lender may ssleat enather indax which Is substantially simfar.

The caxvent [ndsx Rate w % per anvwen.  The inital intersst rate on this smanded Nots shell be % per
annum,
MINIMUM RATEZMAXIMUM BATE: Schject to sppicsbls lw, the einknum Miorest rate o0 this Note ahall b ____ _  %per

swm, The maximum bhtsrest rate on this Nota shak aot exceed %par s, 6f € %ss, of if & maximum rats & not

indiseted, the madmum intorest raty Lnder is poanitied to charge by law,

R.The madewxn cats

RATE ADJUSTMENT LIMITATIONS: The maxknum intarest rate kcresse &t any one tme will be
JecTeRIT 8 ety 0ne tivw Wil da %.

] PRINCIPAL, AMOUNT INCREASS: The princips! smount of the note sl be incressad from ™ .
[0 PAYMENT SCHEDULE: Bomowsr shall pty the adacicat and intarant on the Nots acoording to the falowlng schodule:
THIS KOTE {3 DUE ON DEMAND, I MO DEMAND THEIG

This note ts peysbie In 11 payntents of o acerved Intwrsst monthly
mlﬂ ”'ulueh!. scacusd Intarest, charges sad fess recmining

Dacetier 02, 2011, plus & fina) peywent consieting of
and payabia on Navernber 02, 2012, » mssns

Bd aoDImMonAL TERMS:

mwmmmmnmtmmuxwmmmm SUM SHOWH BELOW 13 THE MAXIMUM ASIOUNT

PAINCIFAL § mwummssomasopmumvmwmmmumonmmo.wmmr&&

mnummmoecmmmm tnterest Wil socive on an ASTusli360 day basls. AN Intwrsst wit be cakidatad Ga the
of days elagsed eud & 360 day yeer.

INSURARQE: (t Botowsr fias purchesad credit Ife of credit sccidom and health Insurance, this insuronce masy only cover payments made
under Ltha gxisting Note,

ADOITIONAL DOGUMENTS: Bomower sgrees ta exocute any additionsl documants that Lender moy requost i concection with this
Agresment, .

RATIFICATION AKO (KCORPGRATION: The twrms definltions and oonditions of the mdsting Note ace incorporsted by shis reference.
Except a3 exprsssly ohaagoed beroln, the terms of the Nots shall ramain unchanged and in full foroe and effest with all colatoral pledged
to scours the Nots centsining a3 sscirily therefors. Conssnt by the Lender ¢ the changss oorwained feesin doos not walve Lender's ight
to require stiict purformanco of the Nom sa changed, nor obligate Lander ¢ make By (utue chenges or modifications, Nathing in this
Agraement shat constitule a satiefaction of the Note.

RESERVATION OF RIGHTS: 1 a Borrowar undsr Uw axisting Note does nat sipn this , such Borrower wi romaln lable undes
the 1eans snd condiiorn contained in the exietng Nate i not relestes from those sbigatons in » wiking signed by Londer,

SBCURITY; Bomowar egresy that o) collsicrsl given to socuta the originel Nots shell continue to ssrve ss collateral for tha Nots a8
horedy madified, tncludiag all fnterssy sccrued at sny Incroassd rate.

GUARANTEE: Gussantors) signing bslow 3pocifically consent to the tamms of this Extansion snd Amssadment to Nots, and agres that it
shatl not In sy way prejudice Lenda’s tights under siy guaraaty given for the Rote.

MODIFIED NOTE INFORMATION
1INVERESY RATE] PRICIPAL AMOCUNT | EFFECTIVEDATE | MATURNITY DATE CUSTOMER NUMEER LOAN NUMBER
8.009 $125.000.00 11202/2011 110272012 .. ..806

Pags tal 2 HOTAQ  Rev. S8R5 GP « S, KN, M, GA, &, M. XY, LA, IS, #C, T

BOF 0029
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BORROWER WAIVES ALL KNOWN AND UNKNOWN, ABSOLUTE AND CONTINGENT, CLAIMG, DEFENSES, SETOFFS OR COUNTRRGLAIMS
AGAINSY THE PAYMENT OF THE NOTE AND LENDER OR ITS SHAREHOLDENS, DIRECTURS, OFFICERS. EMPLOYEES AND AGENTS AS OF
THE DATE GF THS AGREENMENT. BORACWER ACKNOWLEDGES THAT BGRAOWEA HAS RRAD, UNDERSTARDS AND AGREES TO THE TERMS
OF THIS AGREZMENT, SORROWER ACKNOWLEDGES RECEIPT OF AN EXACT COPY OF THIS AGREEMENT.

CAUTION: IT (S tMPORTANT THAT YOU YHOROUGHLY READ THE CONTRACT BEFORE YQU SiGR 1T,

HIBRY DENNIS SMILEY ! Oate Ot
Data o
Oute Dsts
GUARANTORS
Date Dats
Dste “Data
Daw Diw

l ot X0 e BOF 0030
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ADDITIONAL TERM('_ ETHE NOTE AND SECURITY AGREEMENT ( j}

3 ALED AGREE TO THE FOLLOWING TERMS:

MW'MI&MMUW.“WmhMW. Qurdiess of whelh ided w8 an itegseied docwent, OF BIpEtS
Gocarsents; = Ky doausnens cefeced o 15 the Nows, Security Agrasment, 00 Tiudh ( Landing Dlaciesure Ie havsby nccrparsced by ssiersace end made @ pat af the
Loe1, (1 aleo eI a0y exterions , fengwals, modifications , or subttations of tis Leaa.
mwmuwmhuwdummmlﬂaﬂheﬂdﬁuwwﬂwmhmawlm *
oiher then peincipst amd Intarest , then lo infesest thet b duw . and tinally 90 unpeld princioel,

Sunderrand wd agrev thet rmy obligedion 16 pey Wit Loen B swoerate and indapeadent of ey Other pereom’s cbligation w per K. | wll o3 by
Mbmibtmmlmmmmurmmmwum.mmﬂawum&hmwmln#‘mm
wwy hove sgeinst e of any sther pacesn obligated te pay Wis Loen.

Mhmdﬂmmmﬁmﬂw'umhm:
o N hasotels & "dernend” nots, the dete you rrabe your dumend er the date thst peywnent of the 20(e 1§ sccslereted by you  , whichever s exclier;
» ¥ the oeta Iy 9 *derand” cote, With § stuted shanats ettty dats, the 4ate of your demand of Cie altsrnitive maltxity date Of the dale €l you socalmate
peymmrt of the nate, whichever dute s serlier; or
v fn ol echr ORs0e, W6 G 58t Jor O St guedy achuckied pevnent of Seincipul or tha dxie That YOU accolwese Deyment of the mete, whichever date T
wcrber.
;,_mmmnmumnqmmummmmlmmumumdmmmmmmm
cﬂnd-u-ouMnﬁnnmmmﬂuuwwﬂduﬂdchmdnmummwmm "o,
You il ot s sexponaitie dor the dsdonor of prvy check whes B dstioncor 0ooUrs 38 & sl of Your extrelse of B cight ol 3e0-0(l agalnn ray SD0OuU.
. PURCHASE MONEY SRCUNTY NTEREST: Widh respect to parchase mouey secufty inssceet acising Gndes this seccalty agrescnan:
* Peyments made on A -XITHESS raoney lomes Secired by this agreanient wif not be deaned applicetie 10 sy purchese ocney leams avd
. mmnmmmuwuwh»mmmmuﬂmmnmunuwuwu
um—-mmhumhmumdMmM.AmemlmmhMuhmb
scauire the ool stsrsl wivich sacirss the laen ead ey sxtension, renewsl, osnselidesiaon ef slinenaings of such folns «

) s bn adRECS 90 the collatiesl Gescsihed e the face hersol . this Loan Is eacured By any additiens, rapeks, ceplecemants,
sotassions, products ar proteeds, WCRafng Js of sy In payatie as 8 ranst of koss or Jwmsge 19 the oolletacel, and eny skmiler soguired octiessl of ¥
type apectiied. Howsver. the secuity iterest shell et attach % hold geods net puechased with the proceeds OF e fowt or 10 oltwr aftar-asgcired CaraN
mwmmum,mmummwnmuehmctmwmmmmmmmcm
melmmwhmhmﬂﬁhuﬂ.whmmmmmw-ﬂhbnmmadmﬂnm
muammmmmmummcm-&-unm»nwwmmm-mnmhhw
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THE BANK OF FAYETTEVILLE COUNTER-PLAINTIFF

Vs.

ARVEST BANK; HDS HOLDINGS, LLC; HENRY

DENNIS SMILEY, TRUSTEE OF THE HENRY DENNIS

SMILEY REVOCABLE TRUST w/t/d 9-29-94; and HENRY

DENNIS SMILEY COUNTER-DEFENDANTS
ANSWER

Comes now the defendant, The Bank of Fayetteville (“BOF”), and for its Answer to the
plaintiff’s Interpleader it responds as follows:

1. The allegations in paragraphs 1-23 are admitted.

2. The allegations in paragraph 24 are denied due to a lack of knowledge. Pleading
affirmatively, BOF states the referenced terms of the Stock Plan are irrelevant because Arvest
Bank knowingly allowed Mr. Smiley to pledge his shares of ABGI common stock as collateral
for loans from BOF to Mr. Smiley and HDS Holdings, LLC.

3. The allegations in paragraph 25 are denied as written. Mr. Smiley, with Arvest
Bank’s permission and assistance, did, in fact, pledge his shares of ABGI common stock as
collateral for loans from BOF to Mr. Smiley and HDS Holdings, LLC. Absent Mr.‘ Smiley’s
pledge of his stock as collateral and Arvest Bank’s consent thereto, BOF would not have made
the loans to Mr. Smiley or HDS Holdings, LLC. Arvest Bank is estopped from denying or
contesting the validity of the stock pledge.

4. The allegations in paragraphs 26-27 are denied due to a lack of knowledge.

5. The allegations in paragraph 28 are admitted to the extent they relate to BOF and
denied due to a lack of knowledge to the extent they relate to the other defendants.

6. The allegations in paragraphs 29-35 are denied due to a lack of knowledge.

7. Inresponse to paragraph 36, BOF incorporates its responses to paragraphs 1-35.
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8. The allegations in paragraphs 37-38 are denied.

9. The allegations in paragraph 39 are admitted.

10. The allegations in paragraph 40 are denied.

11. In response to paragraph 41, BOF incorporates its responses to paragraphs 1-40.

12. The allegations in paragraphs 42-45 are denied due to a lack of knowledge.

13. BOF asserts the defenses of waiver, laches, estoppel, unclean hands, and material
breach of contract by the plaintiff.

CROSSCLAIM AND COUNTERCLAIM

For its Crossclaim and Counterclaim, BOF states and alleges as follows:

1. BOF is an Arkansas state chartered bank with its principal place of business in
Washington County, Arkansas.

2. Arvest Bank is an Arkansas state chartered bank with its principal place of business in
Benton County, Arkansas.

3. H. Dennis Smiley (“Smiley, Jr.”) is a resident of Benton County, Arkansas. Until just
very recently, Smiley, Jr. was an officer of Arvest Bank.

4. BOKTF is a national bank with its principal place of business in Oklahoma.

5. Bank of the Ozarks is an Arkansas state chartered bank with its principal place of
business in Arkansas.

6. Benefit Bank is an Arkansas state chartered bank with its principal place of business
in Arkansas.

7. Chambers Bank is an Arkansas state chartered bank with its principal place of

business in Arkansas.
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8. Centennial Bank is an Arkansas state chartered bank with its principal place of
business in Arkansas.

9. Delta Trust & Bank is an Arkansas state chartered bank with its principal place of
business in Arkansas.

10. First Bank is an Arkansas state chartered bank with its principal place of business in
Arkansas.

11. First Federal Bank is a federal savings bank with its principal place of business in
Arkansas.

12. First National Bank of Fort Smith is a national bank with its principal place of
business in Arkansas.

13. Integrity First Bank is a national bank with its principal place of business in
Arkansas.

14. First Security Bank is an Arkansas state chartered bank with its principal place of
business in Arkansas.

15. First State Bank is an Arkansas state chartered bank with its principal place of
business in Arkansas.

16. First State Bank of DeQueen is an Arkansas state chartered bank with its principal
place of business in Arkansas.

17. First State Bank of Northwest Arkansas n/k/a Today’s Bank is an Arkansas state
chartered bank with its principal place of business in Arkansas.

18. First State Bank, Russellville is an Arkansas state chartered bank with its principal

place of business in Arkansas.
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19. First Western Bank is an Arkansas state chartered bank with its principal place of
business in Arkansas.

20. Legacy National Bank is a national bank with its principal place of business in
Arkansas.

21. Summit Bank is an Arkansas state chartered bank with its principal place of business
in Arkansas.

22. HDS Holdings, LLC (“HDS”) is a limited liability company organized under
Arkansas law with its principal place of business in Arkansas. Smiley, Jr. and the Trust are the
only members of HDS.

23. Henry Dennis Smiley (“Smiley, Sr.”) is a resident of Sevier County, Arkansas and
the Trustee of the Henry Dennis Smiley Revocable Trust w/t/d 9-29-94 (“Trust”). Smiley, Sr. is
obviously Smiley, Jr.’s father.

24. HDS, the Trust, and Smiley, Sr. are joined as parties to this action under Rules 13(g)
and 20(a).

25. This Court has jurisdiction over the parties and subject matter of this case, and venue
is proper in this Court.

Loan No. XX8768 to Smiley, Jr.

26. On July 30, 2009, pursuant to the terms of a Multipurpose Note and Security
Agreement and a Loan Agreement, BOF loaned Smiley, Jr. $38,500 (“Loan No. XX5937”). The
Note was due and payable in full on demand but, in the absence of a demand for payment, the
Note was due and payable in full on January 30, 2010. See Exhibit A, pp. 57 and 61.

27. On February 24, 2010, BOF and Smiley, Jr. agreed to extend the maturity date of

Loan No. XX5937 to August 30, 2010. See Exhibit A, p. 55.
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28. On September 13, 2010, BOF and Smiley, Jr. agreed to extend the maturity date of
Loan No. XX5937 to September 13, 2011. See Exhibit A, p. 47.

29. On October 29, 2010, pursuant to the terms of a Multipurpose Note and Security
Agreement and a Loan Agreement, BOF loaned Smiley, Jr. $125,000 (“Loan No. XXXX6806”)
for the purposes of refinancing Loan No. XX5937 and providing additional financing to Smiley,
Jr. The Note was due and payable in full on demand but, in the absence of a demand for
payment, the Note was due and payable in full on October 29, 2011. See Exhibit A, pp. 31 and
35.

30. To secure payment of Loan No. XXXX6806, Smiley, Jr. granted BOF a security
interest in his Arvest Bank Group, Inc. Stock Purchase Plan (“Stock Plan™). See Exhibit A, p.
41. According to the express terms of the Security Agreement/Pledge Contract Smiley, Jr.
executed, Smiley, Jr. granted BOF a security interest in his Stock Plan to secure payment to BOF
of Loan No. XXXX6806 plus “b. any and all extensions, renewals, or re-financings of the above;
... and e. any other indebtedness or liability of [Smiley, Jr.] to [BOF], whether direct or indirect,
joint or several, absolute or contingent, now or hereafter existing while this Agreement is in
effect, however created or arising or however evidenced.” This security interest covers any and
all debts for which Smiley, Jr. is personally responsible to BOF, whether as a maker or as a
guarantor. Smiley, Jr. further agreed not to grant any additional security interests in his Stock
Plan to anyone else.

31. In connection with Smiley, Jr. granting BOF a security interest in his Stock Plan,
Smiley, Jr., Arvest Bank, and BOF entered into a Control Agreement on November 8, 2010. See

Exhibit A, p. 43. Had Arvest Bank refused to enter into the Control Agreement, BOF would not
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have extended Loan No. XXXX6806 or any additional loans to Smiley, Jr., and Arvest Bank was
or should have been aware of that fact at the time it entered the Control Agreement.
32. Pertinent provisions of the Control Agreement provide as follows:

PERFECTION. To perfect [BOF’s] security interest in the [Stock Plan], [BOF], [Smiley,
Jr.), and [Arvest Bank] are entering into this Control Agreement under which [Arvest
Bank], among other things, agrees to comply with [BOF’s] instructions as to the [Stock
Plan] without the further consent of [Smiley, Jr.].

CONTROL. [Arvest Bank] acknowledges [BOF’s] security interest in the [Stock Plan].
[Smiley, Jr.] directs [Arvest Bank] to, and [Arvest Bank] agrees to, obey and comply with
orders of [BOF] concerning the [Stock Plan] (including, but not limited to, orders
directing disposition and liquidation of the securities and funds in the [Stock Plan])
without the further consent of [Smiley, Jr.]. [BOF] and [Smiley, Jr.] direct [Arvest Bank]
to, and [Arvest Bank] agrees to, not allow [Smiley, Jr.] to withdraw from, pledge, dispose
of, transfer, or otherwise deal with the [Stock Plan].

ABSENCE OF CONFLICTING CLAIMS. [Arvest Bank] warrants to [BOF] that (1)
[Arvest Bank] has not entered into any other control agreement with respect to [Stock
Plan], (2) [Arvest Bank] has no knowledge of [Smiley, Jr.] granting anyone (other than
[BOF)) a security interest in the [Stock Plan], (3) [Arvest Bank] has no knowledge of the
[Stock Plan] being pledged to anyone (other than [BOF]), and (4) [Arvest Bank] has no
knowledge of any claim to or interest in the [Stock Plan] which is adverse to [BOF’s]
interest. [Smiley, Jr.] directs [Arvest Bank] to, and [Arvest Bank] agrees to, (1) not enter
into any other control agreement with respect to the [Stock Plan] until [BOF] notifies
[Arvest Bank] in writing that [BOF] has released its security interest in the [Stock Plan],
(2) not agree to a pledge of the [Stock Plan] to one other than [BOF] until [BOF] notifies
[Arvest Bank] in writing that [BOF] has released its security interest in the [Stock Plan],
(3) notify [BOF] of any and all adverse claims to the [Stock Plan], and (4) notify [BOF] if
[Smiley, Jr.] attempts to pledge the [Stock Plan] to any person or entity other than [BOF].

33. On March 7, 2011, pursuant to the terms of a Multipurpose Note and Security
Agreement and a Loan Agreement, BOF loaned Smiley, Jr. $75,000 (“Loan No. XX6930”). The
Note was due and payable in full on demand but, in the absence of a demand for payment, the
Note was due and payable in full on March 7, 2013. See Exhibit A, pp. 74 and 78. To secure
payment of Loan No. XX6930, Smiley, Jr. executed a Security Pledge Agreement/Pledge

Contract which granted BOF a security interest in his Stock Plan. See Exhibit A, p. 84.
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34. On November 2, 2011, BOF and Smiley, Jr. agreed to extend the maturity date of
Loan No. XXXX6806 to November 2, 2012. See Exhibit A, p. 29. In connection with that
extension, Arvest Bank, BOF, and Smiley, Jr. signed a new Control Agreement dated 1-10-12
(Exhibit A, p. 25), and Arvest Bank sent BOF a letter dated 1-9-12 which stated as follows:
“This letter is to confirm that [BOF] holds a first and primary assignment of the stock account
for Henry Dennis Smiley. This account # XXXX8586 has a secured hold placed on it and any
distributions from this account would be made subject to your assignment. The current cash
value of this account as of 9/30/11 is $299,811.50 in Arvest Stock.” See Exhibit A, p. 27.

35. On January 9, 2012, pursuant to the terms of a Multipurpose Note and Security
Agreement and a Loan Agreement, BOF loaned Smiley, Jr. $170,000 (“Loan No. XXXX7509”)
for the purposes of refinancing Loan No. XXXX6806 and providing additional financing to
Smiley, Jr. The Note was due and payable in full on demand but, in the absence of a demand for
payment, the Note was due and payable in full on January 9, 2013. See Exhibit A, pp. 13 and 17.
To secure payment of Loan No. XXXX7509, Smiley, Jr. executed another Security Pledge
Agreement/Pledge Contract which granted BOF a security interest in his Stock Plan. See Exhibit
A, p.23.

36. On January 9, 2013, BOF and Smiley, Jr. agreed to extend the maﬁ:rity date of Loan
No. XXXX7509 to January 9, 2014. See Exhibit A, p. 6.

37. Also on January 9, 2013, BOF and Smiley, Jr. agreed to extend the maturity date of
Loan XX6930 to January 9, 2016. See Exhibit A, p. 67.

38. On January 2, 2014, pursuant to the terms of a Promissory Note and Security
Agreement, BOF loaned Smiley, Jr. $264,847.15 (“Loan No. XX8768”) for the purposes of

refinancing Loan Nos. XXXX7509 and XX6930 and providing additional financing to Smiley,
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Jr. The Note was due and payable in full on demand but, in the absence of a demand for
payment, the Note was due and payable in full on January 2, 2017. See Exhibit A, p. 1. To
secure payment of Loan No. XX8768, Smiley, Jr. granted BOF a security interest in his Stock
Plan.

39. On March 19, 2014, BOF made demand upon Smiley, Jr. to pay in full the balance
owed on Loan No. XX8768 in accordance with the loan documents. Smiley, Jr. has failed and
refused to pay Loan No. XX8768 despite BOF’s demand for payment.

40. On April 1, 2014, BOF notified Arvest Bank that Smiley, Jr. had failed and refused
to pay in full the balance owed on Loan No. XX8768 despite BOF’s demand for payment in
accordance with the loan documents. Pursuant to the clear and unambiguous provisions of the
Control Agreement, BOF instructed Arvest Bank to remit to it the sum of $263,869.23 from
Smiley, Jr.’s Stock Plan in order to pay off Loan No. XX8768. Despite the clear and
unambiguous provisions of the Control Agreement requiring Arvest Bank to comply xﬁth BOF’s
instructions and despite receiving BOF’s instructions on April 1, 2014, Arvest Bank interpleaded
the entire amount of Smiley, Jr.’s Stock Plan into the Court Registry on April 2, 2014, in direct
contradiction to BOF’s instructions and in direct violation of the terms of the Control
Agreement.

Loan No. XX5542 to HDS

41. On May 9, 2007, pursuant to the terms of a Multipurpose Note and Security
Agreement, BOF loaned HDS $50,000 (“Loan No. XXXX3421”). The Note was due and
payable in full on demand but, in the absence of a demand for payment, the Note was due and

payable in full on May 9, 2008. See Exhibit B, p. 146.
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42. The Trust and Smiley, Jr. personally guaranteed the payment of Loan No. XX3563
as well as all of HDS’s future indebtedness to BOF. See Exhibit B, p. 149.

43. On June 12, 2007, pursuant to the terms of a Multipurpose Note and Security
Agreement, BOF loaned HDS $42,000 (“Loan No. XX3563”). The Note was due and payable in
full on demand but, in the absence of a demand for payment, the Note was due and payable in
full on January 30, 2010. See Exhibit B, p. 138.

44. The Trust and Smiley, Jr. personally guaranteed the payment of Loan No. XX3563
as well as all of HDS’s future indebtedness to BOF. See Exhibit B, pp. 142 and 144.

45. On October 3, 2007, pursuant to the terms of a Multipurpose Note and Security
Agreement, BOF loaned HDS $100,000 (“Loan No. XXX4002”) for the purposes of refinancing
Loan No. XXXX3421 and providing additional financing to HDS. The Note was due and
payable in full on demand but, in the absence of a demand for payment, the Note was due and
payable in full on October 3, 2008. See Exhibit B, p. 130.

46. The Trust and Smiley, Jr. personally guaranteed the payment of Loan No.
XXXX4002 as well as all of HDS’s future indebtedness to BOF. See Exhibit B, pp. 134 and
136.

47. On September 23, 2008, pursuant to the terms of a Multipurpose Note and Security
Agreement, BOF loaned HDS $45,393.32 (“Loan No. XX5164”) for the purposes of refinancing
Loan No. XX3563 and providing additional financing to HDS. The Note was due and payable in
full on demand but, in the absence of a demand for payment, the Note was due and payable in
full on September 23, 2012. See Exhibit B, p. 122.

48. The Trust and Smiley, Jr. personally guaranteed the payment of Loan No. XX5164

as well as all of HDS’s future indebtedness to BOF. See Exhibit B, pp. 126 and 128.
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49. Also on September 23, 2008, BOF, HDS, the Trust, and Smiley, Jr. agreed to extend
the maturity date of Loan No. XXXX0022 to March 23, 2009. See Exhibit B, p. 120.

50. On February 13, 2009, pursuant to the terms of a i’romissory Note and Security
Agreement and Loan Agreement, BOF loaned HDS $250,000 (“Loan No. XX5542”) for the
purposes of refinancing Loan Nos. XX5164 and XXXX4002 and providing additional financing
to HDS. The Note was due and payable in full on demand but, in the absence of a demand for
payment, the Note was due and payable in full on February 15, 2011. See Exhibit B, p. 102.

51. The Trust and Smiley, Jr. personally guaranteed the payment of Loan No. XX5542
as well as all of HDS’s future indebtedness to BOF. See Exhibit B, pp. 116 and 118.

52. On February 15, 2011, BOF, HDS, the Trust, and Smiley, Jr. agreed to extend
the maturity date of Loan No. XX5542 to February 15, 2013. See Exhibit B, p. 93.

53. On January 9, 2013, BOF, HDS, the Trust, and Smiley, Jr. agreed to extend
the maturity date of Loan No. XX5542 to January 9, 2016. See Exhibit B, p. 86.

54. On March 19, 2014, BOF made demand upon HDS and Smiley, Jr. to pay in full the
balance owed on Loan No. XX5542 in accordance with the loan documents. On March 31,
2014, BOF made demand upon the Trust to pay in full the balance owed on Loan XX5542 in
accordance with the loan documents. HDS, Smiley, Jr., and the Trust have failed and refused to
pay Loan No. XX5542 despite BOF’s demands for payment.

55. On April 1, 2014, BOF notified Arvest Bank that HDS and Smiley, Jr. had failed and
refused to pay in full the balance owed on Loan No. XX5542 despite BOF’s demand for
payment in accordance with the loan documents. Pursuant to the clear and unambiguous
provisions of the Control Agreement, BOF instructed Arvest Bank to remit to it the sum of

$152,507.79 from Smiley, Jr.’s Stock Plan in order to pay off Loan No. XX5542. Despite the
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clear and unambiguous provisions of the Control Agreement requiring Arvest Bank to comply
with BOF’s instructions and despite receiving BOF’s instructions on April 1, 2014, Arvest Bank
interpleaded the entire amount of Smiley, Jr.’s Stock Plan into the Court Registry on April 2,
2014, in direct contradiction to BOF’s instructions and in direct violation of the terms of the
Control Agreement.

Loan No. XX8214 to HDS

56. On August 15, 2012, pursuant to the terms of a Multipurpose Note and Security
Agreement and Loan Agreement, BOF loaned HDS $37,500 (“Loan No. XX7872”). The Note
was due and payable in full on demand but, in the absence of a demand for payment, the Note
was due and payable in full on August 15,2014. See Exhibit C, pp. 160 and 164.

57. The Trust and Smiley, Jr. personally guaranteed the payment of Loan No. XX7872
as well as all of HDS’s future indebtedness to BOF. See Exhibit C, p. 163.

58. On March 1, 2013, pursuant to the terms of a Promissory Note and Security
Agreement and Commercial Loan Agreement, BOF loaned HDS $75,000 (“Loan No. XX8214”)
for the purposes of refinancing Loan No. XX7872 and providing additional financing to HDS.
The Note was due and payable in full on demand but, in the absence of a demand for payment,
the Note was due and payable in full on March 1, 2018. See Exhibit C, pp. 150 and 155.

59. On March 19, 2014, BOF made demand upon HDS and Smiley, Jr. to pay in full the
balance owed on Loan No. XX8214 in accordance with the loan documents. On March 31,
2014, BOF made demand upon the Trust to pay in full the balance owed on Loan XX8214 in
accordance with the loan documents. HDS, Smiley, Jr., and the Trust have failed and refused to

pay Loan No. XX8214 despite BOF’s demands for payment.
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60. On April 1, 2014, BOF notified Arvest Bank that HDS and Smiley, Jr. had failed and
refused to pay in full the balance owed on Loan No. XX8214 despite BOF’s demand for
payment in accordance with the loan documents. Pursuant to the clear and unambiguous
provisions of the Control Agreement, BOF instructed Arvest Bank to remit to it the sum of
$62,503.94 from Smiley, Jr.’s Stock Plan in order to pay off Loan No. XX8214. Despite the
clear and unambiguous provisions of the Control Agreement requiring Arvest Bank to comply
with BOF’s instructions and despite receiving BOF’s instructions on April 1, 2014, Arvest Bank
interpleaded the entire amount of Smiley, Jr.’s Stock Plan into the Court Registry on April 2,
2014, in direct contradiction to BOF’s instructions and in direct violation of the terms of the
Control Agreement.

Loan No. XX8235 to Smiley, Sr.

61. On March 29, 2013, pursuant to the terms of a Promissory Note, BOF loaned Smiley,
Sr. $50,000 (“Loan No. XX8235”). The Note was due and payable in full on demand but, in the
absence of a demand for payment, the Note was due and payable in full on June 27, 2013. See
Exhibit D, p. 172.

62. On July 17, 2013, BOF and Smiley, Sr. agreed to extend the maturity date of Loan
No. XX8235 to April 17, 2016. See Exhibit D, p. 170.

63. On March 31, 2014, BOF made demand upon Smiley, Sr. to pay in full the balance
owed on Loan XX8235 in accordance with the loan documents. Smiley, Sr. has failed and
refused to pay Loan No. XX8235 despite BOF’s demands for payment.

Count I — Declaratory Judgment

64. BOF incorporates by reference the allegations in paragraphs 1-63.
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65. A controversy exists between the parties as to the entitlement to Smiley, Jr.’s Stock
Plan proceeds.

66. The Court should find and declare that BOF has a valid and properly perfected
security interest in Smiley, Jr.’s Stock Plan that is paramount to and has priority over all claims
thereto that might be asserted by any of the other parties in this case.

67. The Court should order the Clerk to turn over to BOF the proceeds of Smiley, Jr.’s
Stock Plan that Arvest Bank interpleaded into the Court registry so that BOF can apply those
proceeds to the debts Smiley, Jr. owes BOF.

Count II — Breach of Contract (Smiley, Jr.)

68. BOF incorporates by reference the allegations in paragraphs 1-63.

69. The actions of Smiley, Jr. as alleged herein constitute a breach of contract with
respect to Loan Nos. XX8768, XX5542, and XX8214.

70. BOF is entitled to a judgment against Smiley, Jr. in the amount of $479,177.14 plus
pre-judgment interest, costs, attorney’s fees, and post-judgment interest, all as allowed by the
terms of the loan documents and Arkansas law.

Count ITI — Breach of Contract (HDS)

71. BOF incorporates by reference the allegations in paragraphs 1-63.

72. The actions of HDS as alleged herein constitute a breach of contract with respect to
Loan Nos. XX5542 and XX8214.

73. BOF is entitled to a judgment against HDS in the amount of $215,011.73 plus pre-
judgment interest, costs, attorney’s fees, and post-judgment interest, all as allowed by the terms

of the loan documents and Arkansas law.
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Count IV - Breach of Contract (Trust)

74. BOF incorporates by reference the allegations in paragraphs 1-63.

75. The actions of the Trust as alleged herein constitute a breach of contract with respect
to Loan Nos. XX5542 and XX8214.

76. BOF is entitled to a judgment against the Trust in the amount of $215,011.73 plus
pre-judgment interest, costs, attorney’s fees, and post-judgment interest, all as allowed by the
terms of the loan documents and Arkansas law.

Count V - Breach of Contract (Smiley, Sr.)

77. BOF incorporates by reference the allegations in paragraphs 1-63.

78. The actions of Smiley, Sr. as alleged herein constitute a breach of contract with
respect to Loan No. XX8235.

79. BOF is entitled to a judgment against Smiley, Sr. in the amount of $42,005.95 plus
pre-judgment interest, costs, attorney’s fees, and post-judgment interest, all as allowed by the
terms of the loan documents and Arkansas law.

Count VI - Breach of Contract (Arvest Bank)

80. BOF incorporates by reference the allegations in paragraphs 1-63.

81. The actions of Arvest Bank as alleged herein constitute a breach of contract with
respect to the Control Agreement. On information and belief, BOF alleges that Avest Bank also
breached the express provisions of the Control Agreement (in addition to the breaches as set
forth above) by (i) allowing Smiley, Jr. to pledge his Stock Plan as collateral for other loans, (ii)
entering into additional control agreements with other banks, and (iii) failing to notify BOF of

other banks’ adverse claims to Smiley, Jr.’s Stock Plan.
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82. Arvest Bank’s breaches of the Control Agreement as alleged herein have proximately
caused foreseeable damages to BOF which BOF is entitled to recover from Arvest Bank. BOF is
entitled to a judgment against Arvest Bank in an amount to be proven at trial with said amount to
exceed the amount required to invoke the diversity jurisdiction of federal courts and include pre-
judgment interest, costs, attorney’s fees, and post-judgment interest, all as allowed by the terms
of the loan documents and Arkansas law.

83. BOF requests a jury trial.

WHEREFORE, BOF prays for an Order:

A. Dismissing with prejudice the plaintiff’s Interpleader;

B. Finding and declaring that BOF has a valid and properly perfected security interest in
Smiley, Jr.’s Stock Plan that is paramount to and has priority over all claims thereto that might
be asserted by any of the other parties in this case.

C. Awarding BOF all of the proceeds from Smiley, Jr.’s Stock Plan;

D. Awarding BOF a judgment against Smiley, Jr. in the amount of $479,177.14 plus pre-
judgment interest, costs, attorney’s fees, and post-judgment interest;

E. Awarding BOF a judgment against HDS in the amount of $215,011.73 plus pre-
judgment interest, costs, attorney’s fees, and post-judgment interest;

F. Awarding BOF a judgment against the Trust in the amount of $215,011.73 plus pre-
judgment interest, costs, attorney’s fees, and post-judgment interest;

G. Awarding BOF a judgment against Smiley, Sr. in the amount of $42,005.95 plus pre-
judgment interest, costs, attorney’s fees, and post-judgment interest;

H. Awarding BOF a judgment against Arvest Bank in an amount to be proven at trial
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with said amount to exceed the amount required to invoke the diversity jurisdiction of federal
courts and include pre-judgment interest, costs, attorney’s fees, and post-judgment interest, all as
allowed by the terms of the loan documents and Arkansas law; and

I. Awarding BOF all other relief to which it may prove itself entitled.

THE BANK OF FAYETTEVILLE,
Defendant/Cross-Plaintiff/Counter-Plaintiff

w W ST

Jas n H. Wales, # 97191
RETT, WALES & COMSTOCK
.O Box 8370
Fayetteville, AR 72703
(479) 443-0292

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing pleadmg has been
served on Mr. Craig Campbell, Attorney at Law, 119 S. 2™ St., Rogers, AR 72756 via first class

mail on this _ 7 day of April, 2014.

Jason K. Wales
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