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revocation or tem)ination of a liccnse fbr purposes of artrcndment 80; (3) payment of her

delinquent license fces and CLE fecs had the cilect of rcinstating her liccnsc; (4) the circuit

court errcd in its intcrprct:rtion ofarrrendrrrent 80; and (5) the process ofautonratic suspension

pursuant to Rrrle VII(C) of the Rulcs Goveming Adr.rlissron to the Bar violates Bailcy's rights

to duc process and, thus, the circuit court should have granted her nrotion for rcconside r.r rion.

In her brief to this corrrt, Appellce Hulse counters that the circuit cotrrt's order rvas

proper and shorrld bc attrrnred bccause (1) Bailcy was not qLralified to be a candidate lor circuit

.ludge; (2) the :rrgunrcnts preserlted by Bailcy have been rvaivcd, arc r:utinrcly, and are Itorv

rnoor bccause the ballots fbr thc May 20. 2014 election have rlready becn printed, nrailed to

rlbsentce votcrs, and errly votinq hrs conrnrcnced. (3) B.riley tirilcd to present and requcst a

rnling on any constitutionill argunrcnts:rrrd, as such. tl)osc ;lr$lnrcnts are r)ot propcrly bcfbre

rhis court.

Appcllccs, thc l)crrv Countv Election (lonrrissiort:rnd thc l)ul:rski County Election

Clonrnrissiorr. ;rs u'ell rrs Appcllcc Sccrctrrn'oiSt.rrc M.rrk M.rrtin. trkc no positiorr orr Brilcl"s

quaLfrcations t() ilssun)c thc otiicc o t-circrrir _1ud qc brrt rcspotrd tirat []rrilcr"s;rppcal is rrntinrch'

[rec;rrrse thcre is rro r-clici.rr'.ri].rblc to B:rilcr'. u lrosc rr.rrrrc rr'.rs rcl:or-ctl tlortr tlic brrllot.

This cotrrr h.rs jLrrisdicrion oirhc irtstrnt.tppcrrl prrrsu.rnt to Arkrrrs.rs Srrprcrrrc (loLrrr

ll-Lrlc I -2(.r)(-1) (201 3). .rs it invoh'cs issttcs pcrt.rinins to clcctiorrs rnd clection prt>ccrlrrres. Wc

disuriss Bar)cr"s .rppc.rl.

On Mrrch 3. 201 +. B.rilcv tllcd as .t candid:rrc tor thc posiriorr of circurt judgc, I)istricr

06, l)ivisiort 0(r. SLrbdistricr 6.2. rvhrch co\.'crs [)i]rts oil)Lrl.rski nnd l)crn,(lountics. Thc orhcr
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candidatc for this positron is the current holdcr of the oftrce, Circuit Judqe Tinr Fox. Thc

person clectcd to this position rvill assunre ofllce on or aboutJanuary 1, 2015.

Hulse, a resistered votcr in Pulaskr Counry, filed a peritron lor rvrit of nundantrs and

a dcclaratory judgnrcnt on March 10, 2014. Therein, shc alleged, inter alia, that Bailcy rvas

not qualified to hold the ofEcc ofcircuit judgc becar.rse hcr license to practice law had becn

suspendcd "for thc n'rajoriry of the period of tir.ne bctwecn Novenrbcr 2002 and Deccmber

1,2011." Thus, according to Hulse, dr.rrins the pcriods of time that Bailey's license was

suspendcd, slre rvas not a liccnsed attorncy; mther, she rvas a fornrcr attorney pursuant to

section 22(A) of thc Proccdrrres oithe Arkansas Supremc Court Rcgulating the Prolessional

Conduct of Attorncys at Larv. Hulse requestcd a dcclaratory judgnrent that Brriley was not

qLrelificd and rvas irreligibJc to be a crndid:rtc tor circrrit courtjtrdec. Shc firrthcr rcqnestcd

thxt rhc circr.rit corrrt isstrc a rvrit oinrlnd;rnrus to Appcllccs M;rrtin rrnd tlrc Cornnrissioncrs

oi thc I)trl:rskr CoLrnry :rrtd l)crry, Corr;rty Elcction Conunissions r>rdcring rlrrrt tlrcy not

inclrrdc [].rilcy or rrt,v b.tllot:ts rr crrrtdid.ttc fbr thc position oicircrrit.jrrdgc or. rrltcrnrr tivcly.

fh.rt rislrc rppc;rrs or) tlrc ballor, tl)irt no \'otcs c.rst fi)r hcr bc coLrntctl.

Il;rilcv filcd Jn :nls\vcr. rrdntirting thrt hcr liccnsc h.rd trccn r,rtlrr rirristr'.rtivclv sLrspcrrdcd

fbr.r pcnorl oitiutc becurtse oi(lLE norrcor rrpli.r ncc :rnd bcc:rusc of f.rllLrrc to tir))ch' p:l_v hcr

.tttttLt.tl liccttsc tee. Beilcv dcnicd tlt.rr ltcr .rdtnrtistr.rtive srrspensiorrs rcndcrccl lrcr not

clrrrtliticrl fbr rhc ofllce oicircrrir 3rrdgc. Shc .rrguccl rh.rt .rt .rll rclcr'.rrrr tinrcs s[c repr;rilerl .r

liccnscd.tttorncv. rtrtd thc suspcrtsiorrs wcrc rrrcrch..r lirtrit;rtion on hcr rrbihty to practicc. lari,.
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In other rvords, Bailcy asserted that the administrarive sllspension did r.rot resr.rlt in the loss of

her liccnse for purposes ofsection 16(8) ofanrendtnelt 80.

The circuit colrrt hcld a hearing on March 19, 201,{. Dcnise Parks. otllce manager lor

the Arkansas Suprcnre Court Clerk's ot-lice, tcstified that shc has bccu the keeper of thc

records rclatcd to liccnsed attorneys lor twenry-eight or twcnry-l1inc years. Parks tcstificd that

thc annual liccnse lcc is duc cvery year bctwecnJanuary 1 and March 1. Whcn asked what

happcns rf an attornev fails to pay his or her annual fec by March 1, Prrrks stated that thc

attorney is "suspendcd lor nonpaynrcnt ofdues." Parks ftrrthcr exphined that lfter March 1,

an atton)cy nray pay hrs or her annual fcc, plus a S100 pcnalry, if tl.rc dclinqucncy is for less

than tltrec ycars. P:rrks fi.rrther opincd that rvhcn a lar'"ye r is slrspcndcd ibr such nonpaynrent

hc or shc is rot to practice l;rrv. Accordtng to Parks. iur :rtton)cy $,lro is suspertded for

nor)pJVnrcnt ll)irv 1)ot prrlctice la\\'or takc actiou itt the Suprctttc (.ourt Cllerk's ofiicc.

Wirh rcg.rrul ro B:rilc,v's p.lvnlcnt hrstory. P:rrks tcsrrflcd th.rr thc (llcrk's o16cc shorvcd

that IJlilcv h.rrl iirilcd to prrv her rlues .tnd l,ls srrspcrrrlcd on M.rrch 2. 2002. rhrough

Novcnrbcr l+. 2002. u'lrcrr slrc prid hcl tcc .rnd pe n.rlrr'. Shc rvrrs lg:rin srrspcnded orr

M:rrch 2. 200-1. .rnd did :ror p.rv hcr .rnnrr;rl [-ec or pcnrlrv urrtr] C)ctolrcr 27.2O11. ''.r'hen s]rc

p.rid S2.2J{) tbr hcr .rnnu.rl tccs lror thosc vc.lrs. i,ls rr cll .rs rhc .rpplic.rblc pcn.rlrics.

Hrrlsc c.rllcd rro otlrcr u irnesscs. B:rilc,v rhcn nror-ctl tbr.r dirccrcd vcrdict. .rrgtring tlrrr

Htrlsc tailcd to pro\ c th.rt [].rilcv s.rs .ttt rrrtqrulified .urd rucJigitrlc c:rrrdrcl.rrc tbr crrcuir judse.

She tirrthcr st.ttcd thrtr thc solc qucstior) rvas rvhcther shc Ir.rd lost hcr liccnse tor (,LE

Il otlct.ltrrpli.ttrcc .rntl trtrhrrc to p.rv brr ducs rrnd tlr;rt tlrc cvidctrcc dcrlonstr.rtcd tlr;rt " lslhc rvas
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reinstrted. Shc always had a larv hcense." Bailey thr-rs argued that a writ of mandanlus was

not warranted, rs rhcrc was no clearly established, lrndisputed legal right to dcl.nonstratc that

mandamns should issue.

Thc circuit court denied Bailey's motion lor a dircctcd verdrct. Bailey then called

Nancie Givens, director ofthe Ottrcc ofProGssional Programs, to tcstiEr. Giver.rs testified that

a CLE suspcnsion is a suspension ofa pcrson's right to practice law. She further stated that

it is an administratlve suspension, as opposcd to a disciplinary suspcnsiolr. On cross-

cxanrinatror.r, Givens statcd that wlren a CLE sr:spensiort is imposed olt an attornev, that

:rttontey nray not practice la'nv becluse his or l.rcr licensc is suspended trom dorr.rq so.

According to Givcns, a suspensron fbr rronp.rynrent of the liccnsc [ee has thc sanre cfltct.

Give rrs tirrther tcstitlcd that a susperrsion b,v thc CLE Board ar.rd a suspensior.t fbr nonpavnrcr.rt

oi tlrc ,mnull liccnsc fcc both havc thc s.urc eff-cct ;rs a susperrsion fionr thc C)fllcc of

l)rolcssionrl Co:ttlrrct.

At rhc conclrrsiol oithc lrc.rrirrq. rhc crrcuit court took tllc nl:rttcr rrutlcr :rrir.iscrrrcrrt.

Shortl,v thcr-c.rtrcr. thc circuit court rctur r)cd to thc bcrrclt rrrttl rtnnourcid its rulirrg. sr,rrrrq

irr rclcr':urt p.rrr. .rs firllous:

Tlrrs is.r sinrple. r'ct tirrh'corrrpJrc.rtctl c.rsc. irr thurkirrg through .rll oItlrc issucs
rh.rt .rrc irrvolr.'crl. It is qoirq to hrrvc sonrc policl' cff.:cts rcgrrding tlrc liccnsu: c of-
.rtt()nlc\s. qrr.r lr ti c.r tiorrs ro nrrr tbr otlicc irr tlrc Sr.rrc oiArk.rrrs:rs. Birt I knorr.. .rrrtl I
thirtk cvctr onc in tltis roortt. cspcci:rlh thosc oivorr s,ho lrc liccrrscd to pr.rcticc l.rr,r,
krrou. rlr.rr rl)c qrrir)tesscnri.rl..rnd I supposc rhc only, tilnchise thtt is grirr:tcd lrv it
liccrrsc r. pr:rcticc l.r* rs the riqht to pr:lcricc l.rt. A.d ,l slrs[)e l)slo, is .r s.rPcnsi.rr i:
.t sr:spettsiott; it docstt't rtt.tttcr s'hcther it's:rdruinisrratrvc or r,vhetltcr it's discipiirrrtry.
OItcc.t pcrsott s rieht to pncticc l:rt'is suspcndcd. th.rt is tlrrtlll)ount to srrspcldipg
thctt liccltsc. And firr thc pttrposcs oi tlrc 80 Anrcndnrcnt to thc (lonstitutiol rv6rcir
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required lawyers to be liccnsed in the State ofArk;rnsas tbr six consecutive ycars prior
to taking oflice rvas adopted, I belicve it mcant jrrst wh:rt rt said. And I think that it
is cssential for a hcensc trndcr that constitutiolal provision to carry with rt thc right to
practicc lar'v. I don't think you havc a liccnse if you don't have thc right to pr.rctice
law.

Thc circuit court thcn rnnounced that it was granting the writ of nrandamus and declarine

that Bailcy was not eligible to scek thc othce of circuit judec. Upon this announcenrent,

Bailey requested a stay of thc wnt, pending appeal. The circuit court orally denied the

rcquest for the stay. A rvritten orde r reflccting the nrlings of thc circuit corlrt was entcred that

sanie day, March 19, 2014.

On April 2,2011. Baile,v 6lcd a nrotior.r tbr ncrv trial and reconsideration. Shc argued

thercin that thc circr.rit court's dccrsior.r was contrary to the law and she thercfbre requestcd

that the corlrt grant hcr rr nerv tri.rl rrrtl vrc.rte its prior ordcrs grrnting thc lvrit ofnr:rndanrus

rrnd drsqrralifyirrg I'rcr fiorn thc ballot. Shc thcn f.ilcd ;rn .rnrcrrded rrrotion for ncr,v trial or

recorrsrdcr.t tior on Aprrl 15. 201+. rrllcginq rhrt thc circLrit corrrts decision irr her crsc rv:rs

contr.rry to a dccisrorr b1,.rDorlrcr cir-crrir corrrt tlr,rr arrtorr:rtic adrrrirrisrratiVc suspcnsi()1ts

violutc art ilttoll)c\,'s dtrc-pr-occss r igJrts bcc.rLrsc tl)c irttorncV is not lflbrdcd ltoticc ()r .l

he:rrittu. Attachcd ro lrcr.trttcrttlcrl rttotron u.rs .rrr ordcr cntcred bv tlrc circtrit corrrt ll)

II'illi,utts r,. B),r(/. No. (r0(.V-11-1281. (l)ul:rskr Crrrr'..5rh l)ir'. Apr. 11.201.1). Thcre.rttcr.

thc ctrcuit cotrrt ir) .t lcrtcr opiriort. tllcd oirecord or: Aprrl 18. 201+. dcnicd B.riler"s rrrotr.rn

rtlrd ruttendcd nrotion tbr r-cconsidcr.r tiol. sturirrq .rs tbllos s:

I hrtvc rc't'ics'ctl tltc ttrotiotr rtttd rcsponsc. I:rrn rllrc oitlrc trvo srrbscqucrrt circsit
cotlrt dccisiorls t.rkinq rtt oppositc vicrr'orr thc l:rrc prtr.nrcnt isstrc. NeitIcr corrsidcred
thc CLE qr.lcstion. It u orrld trrkc too nruch high Jirrgo to bcrrtl tl.)c constitutron or to
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givc a second definition to "suspend." Whilc the causc ofa snspcnsion may not reflect
on thc kr.rorvlcdge, character or con)pctencc ofthc attorney, thc effcct ofa suspcnsion
is wh:rt counts r,l,hen rclated to the constitr.ltional qrralification requirement at issuc.
This is a mle prorrrulgated and adoptcd by thc Suprcnrc Corrrt. I) r-rc proccss is
pre:trnrptivc. Mandanttts is proper.

An order rc{lecting this nrling was cntered on April 22.201,4. Thcreafter, on that sanrc day,

Bailey filed an anrcnded notice ofexpedited appeal pursuanr to Arkansas Suprcrne Court Rule

6-7.

Wc tllm now to thc appeal bclore ns. As a threshold Irr:rttcr, however, wc nlust first

dctemrine whether Bailey has propcrly availcd hcrsclf of the rules that pcrmrt cxpcdited

considcration in election cases. Each Appellcc argues that l.rcr appeal is nroot becatrse shc

f:riled to pr-rrsrre rclief ir.r this court in a tinrely nl:lnncr, ;rrtl uon'thcre is no rclief rvailablc to

hcr. Ir is uudisputed that the b:rllots fbr thc Mrr,v 20 elcction havc alrc:rtly bccn pnnted. In

tirct. prior to thc circuit corrrc hc:rring, all p:rrtics stipulrrtcd .rrd .rgrce d thrt March 21 ,2014.

r,r.'rrs thc "drop dcrrd" tlcadlrrrc rcgarding the printirre oi tr.rllots. []rrilcl'. in ir rlrotior to this

corlrt..l\iers th.rt slle is not not,borrnd Lrv th.rt stipulation. Whcrhcr shc is boLrnd bv ir rs

irrclcr':rrrt. -l lrc rc:rl (l[]cstion is s'hctlrc'r [].rilcr"s .rppc.rl is no\\ r)lo()t lrcclusc t]ris court c.ul

provitlc rto rclict. cr crt \\'crc \\'c to .lqrcc lr ith lrcr conrcrrriorr rh.rt shc lrrrs .rlu'ays renr.rircfl

.r liccnsctl .l ttonl c\'.

lr is ucll scttlcd rhilt thc right to conrcsr .rn clcctiorr is pLrrcly st;rtuton. Oliytr y.

Pltillips. 375 Ark. 287. 290 S.W.3d 1 1 (2008); PL'ltrsott r,. .srrirrtrrrr. 35-l Ark. 7 16. 128 S. W.3d

818 (2003) Ark:rnsas clodc Anr)or:rrcd scction 7-5 207(t)) (Srrpp.20l3) provrclcs rhe 1rc:yrs

lor.l \rotcr to raisc a prc-clcction;lttilck on a c:urciid.rtc's cligibilin.ro sr.rrr<.1 fitr elcctiotr atrtl
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for thc renroval of an ineligible candidatc's name fionr the ballot. See Fite p. Crulkey,2O11.

Ark. 188; Clenent u. Dnniels,366 Ark. 352,235 S.W.3d 521 (2006). Section 7-5-207(b)

providcs in rclcvant part:

No person's nanre shall bc placed trpon thc ballot as a candidate fbr any public oflicc
in this state at any elcction unless the person is qualificd and cligible at the tinre of
filing . . . as a candidate lor thc oflice to hold the public otlicc ibr r.vhich he or she is
a candid:rte.

Tl.ris court has consisterttly recognized that the propcr procedtlre to elllorcc scction 7-5-

207(b) rs an action fbr r.vrit of mandanrus coupled with r reqtrest for dccl:rratory relief, which

provrdcs pronrpt colsidcration oIa candidate's eligibility and, if the car.rdidatc is dcternrincd

to bc ineligible, thc rcurov:rl of thc candidate's tt:rmc belorc thc clection. Sct Tutney v.

Druids,359 Ark. 256, 196 S.\Y.3d 479 (2004): HeltLtrt u. -larolts.346 Ark. 344, 57 S.W.3d 180

(2001).

This corrrt hus tirrrhcr recogrrrzcd that.r r,otcr rrrirv crcrcisc thc riqht to r.lisc il prc-

clccticrn chullcrqc ilt.lnY rir))c prior to thc gcncrrl clcctior. Fit('.2011 Ark. l8U: 'l\l (),.3a9

Ar k. 25(r. 196 S.W.3d -179. Wc h.rvc olrsen'cc]. lrou cr cr. th.rt rhc issrrc ot'.r c.urdid.rtc's

chgibilitl' rrrrdcr sccriorr 7-r-107(b) bccontcs nroot ol)cc tlrc clcction t.rkcs pl.rcc. St'r', r..q..

Olirrr.377 Ark.287.290S.W.3d )1.Clttnutt.3(16Ark.352.2i5S.W..ld52l ,\'ltCrtLnt'.

.11(li'r.3'l5 Ark.561.S(rii S.W.2d 503 (1991). Sinril.rrh. uc h;rvc hcld th.rr.r prrtv nr.rv nor

utiiizc tlre proccss cst.rbhshccl irr scctiorr 7 )-?07 (b) rn .r posr clccriorr cltJllcngc. Sr,t,

ZollirtLtlli'r t'. Posr. 37I Ark. 2(r3, 2(,-; S.W.3d 1 1 + (2t)07); Pult'rsott.35.1 Ark. 7 j (r. j 28 S.W.3d

81f1.
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Here, there is no question that rvhen Hulse filed her petition for declaratory rcliefand

writ of nrandamus, shc'nvas initiating a proper pre-clection challenge to Bailey's qrralificarion

to stand fbr the ofEcc ofcircuitjudgc. Likewrse, no one asserts a lack o[conrpliance with the

rcquircnrent ofArkansas Rule of Civil Procedure 78 that the circuit court schedule a herring

on the pe tition within tr,vo to sevcn days. The qrrestion oftinreliness and, therelore, nrootlress

ariscs becausc of Bailcy's dclay in prrrsuine the instant appeal.

The circrrit cou rt entered its order granting Hulse's requested relicf on March 19,2014.

All partics were aware that the deadline lor printing ballots was March 21, 2014. Once the

circuit court grantcd Hulsc's requestcd reliefand refused to stay its order, Bailey could hrve

availcd hersclfofrhe provisions of Rrrle 6-1 and proceedcd wlth an expedited appcal in this

court. Lrkeu'isc. shc cotrld h;rvc reqrrcsted this court to cnter r sta1, oftlrc crrcuit conrr's ordcr

thrrs rllorvrr.rg hcr n.rrc to ,lppeJr on the brllot. As it stlnds rtorv. hor,vcvcr, Bailcy does rrot

appcar Js:r crrrrdid,rtc tirr circrritjudge on thc ballots, rr,hich havc bccu printcd, trrrriled to

abscntec votcrs. urtil prcscntc(l t() c:lrl\- \,otcrs. In conclrrdirrg hcr.rrqurrrcrrt th:rt thc circrrir

cor.rrt crrc(l .rrttl its dccrsion slrould bc rcvcrscd. I3.rilcv requests that "Appcllcc (lo rrrn ris:ioncls

be dirccrcd t() t.lkc \\'l).ltcvcr stcps .lrc r)ccessilr-r' to rcstorc hcr rr:rnrc to ,r Lr;tllor fitr tltc

rttbrctrrct t tior t cd positiort.rttl tbr.trrv lrrd lll othcr rclicl' to u'hich shc nr;rv bc cntitlcd. Brilcv

rlt:tkcs tto sugqcstt()11 u'lt.ttsocvcr'.ls to \\'irirt stcPs \\'c could ordcr the (lornrr r issioncrs to tuke

to rcstorc hcr n;lrrc to rlrc lrrrl]ot.

C)oltscq Lrcrr tlr'. ,.r'c fittcl ottrsclvcs irr rr position sirrril.rr ro rhc onc encounrcred by t6is

corrrt irr Ball t,. Pltillips ot)tntt), Elati()n Ctttnuissi()n,364 Ark. ;71,222 S.w.3d 205 (2006), i,
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which the courr held that a petition challenging the eligibiliry ofa candidate, filed eight days

belorc the election was untimcly and thcrelore nloot. In so holdrng, this cotrrt statcd as

follows:

Sinrply stated, Ball's pctrtion rvas untinrcly. The clndidatcs' namcs wcre certified or.)

or before August 6, 2004. Ball offcrs no conrpellir.rg rcason for rvatting thrrry-cight
days to file her petition lor rvrit of mandanns and declaratory jrrdgnrent to rcnrovc
Jones' nanre lronr the ballot. lf Brrll had filed her snit within this thirty-cight day
penod (or, including the crght days follor.ving the Septenrber 13, 2004, the forry-six
day pcriod), tlrerc rvould have bcen ample timc in rvhrch to resolve all rclevant issucs
rarscd by Ball prior to thc Scptcnrbcr 21 ,2004 election.

ll. at 577-78,222 S.W.3d at 207. The colrrt in Ball concltrded that it rvould not rcvierv

nroot issues because to do so lvould resttlt it.t thc court rendenng an advisory opinion. Id

Thc samc holds true in the ir.rst.rnt casc. Bailcy could have prtrsr.red her "cxpcditcd

appc:rl" in :r tmly expeditious nIaItIlcr. Shc st:rtes no rcJsott tor havinq 6lcd I r-notion lor

rcconsidcration in thc circuit corrrt. .ls opposed to proccedine dircctly tn this coltrt to scck att

crpedited :tppcal .urd strv oithc circuit cour t's ordcr. Shc ollcrs not onc suggestiol) tor rvh,rt

rcl:ci tllls corlr[ ciI] qr:Irr rlr.rt rvorrltl iLrYc Jlrv pr.lctic.ll ct]cct irt lieht of rhc fltct that thc

b,rllots h:rvc bcen prurtcd. rrril it rs .rriorrr.rtic tlr.rr tlris corrrr u ill r)ot 1r),rkc .l p.rrt\''s :lr gunrert

t-or lrcr. Ii..q. . Bd torlsoutlt l3,rrrA r,. .Shlt'/ri-i. 201 1 Ar k. 5()3. i85 S.W.3d 805. Fin:rllv. it rs tr-uc

th.rt tlris cotlrt lr:ls rccogrrizcd crccprions to rlrc rrootrrcss tloctrirrc irr c:rscs l lrerc thc pLrblic

ir)tcrcsr is irrvoh'cd.rnd,.r'hcre tlre isstrcs prcscrrtcti ilrc oncs lrkcll'to rccur. Srr'-/i'rr[lrrs r,.

Bogan/. 3.i5 Ark. -13.1. 980 S.W.2d 270 (1998) (.rddrcssius rssuc oirvhcthcr ;r viol.rtion oithc

t\\'o-to-scvel) tllv pr>r'rsrorr in l{ulc 78(d) fbr cr>ntttcting ltcrrrir.rgs dcprivcs a circult cotrrt oi
jrr risdictiorr); l'dllty t. tso:1,tn|. 312 Ark. 336. 28 S.W.3d 269 (2000) (:rddrcssirrs issues oi

t0 CV I+--158



neccssary and indispensable parties and vcnue arising trorl a primary-election-eligibiliry

contest); J.lrorr u. Y es, 342 Ark. 213, 27 S.W .3d 734 (2000) (addressing issue of standing

arising fronr an eligibiliry contcst in a pnrnary elcction). In tlre instant case, howevcr, there

is sinrply no compclling public intcrcsc tliat rcqurres us to address the issue of whcther the

circuit court correctly nrlcd that Bailey was unqr.ralified and inchgible to run rs a candidate

lor circuitjudge, bccausc rny such dccisior.r by us rvould anlount to an:rdvisory opinion. To

the extent that the substantive issue ofa candidatc's cligrbiliry to run lor circr.ritjrrdee pursrrant

to anrendrnent 80, section 16(b) is likcly to recur. such issrrc is propcrly addresscd in thc

conrpanion cascs decided this same day. See Chondlcr u. Martitt.201.+ Ark. S.W.3d

_; Kclly v. Jldrti .201.l Ark. S.W.3d 

-; 
xtd Willimtts u. l,Iortin,2014 Ark. _,

s.w.3d

Appcal drsmisscd.

Spccml-f rrstrccs RtYttttNn l(. Alll(ANIS()N rrnd Totllt Tut{NEl{.ioin in this opirrion.

Spccial .f rrsticc WttttDt' Il\ssET l concrrrs irr this opinion.

L)ANIELS()N. [].\KI,l{.:rntl (ittttltsrtN.-f1.. ot pr r rl ct}).1r1l)q.
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CONCUIIII.INC OI'INION.

Al)l)El_t.EES

1\'O()DY BASSETT, Spccial Justice

oirj11i.,,,, ,rrrtl rc]rrct.rnth .rqrcc tlr.lr thc .rppcrrl ot- rhc

[).1\r\ ()it]t()otllc:s. Sincc orrl tlecision irr this c.rsc. .rlbcit

I cor:cur uitlr tlrc rrr.r-joritr

.rppcll.urt rnrrst [rc i]rsrrrrsscrl on tltc

cor-rccr. sccr))s irconsisrcnt rr irh tlrc rcsrrlrs ur rlrc conrp.rniorr c.rscs lt.trrdcd t]o..r r tt>tlrr . sonrc

clrtbor.ttion i: rn or tlcr-.

Wrtlt no clc.rr. ,rt clcn idcrrritl.rblc. b.rsii irr rlrc Ark,rnsrrs ( lonsrinrti<lr or tl)c st:ltLttorv

lrtu ol- clus :t.ltc r.rporr rvhiclt to lt.rrtq nrr h.rt. I corrld not dlsscnt fl-orl thc rrr.r jorrtv opirrion



but irrstead chosc to concur ib. thc soic prrrposc cicxplaili;,,.. ',v!: y I fcir r:orar;r:ilcd io accept

the b;rsis tor disnrissal of the appeal. The unique circunrst.rrrccs of this case dictatc a lull

cxplarration.

For all tl-re rcasons set Forth by thc majorrry, thcre rvrs sinrply and plair.rly rro relicf that

could be granted to the appellant to rcstorc hcr narttc to thc ballot lor the May 20,2014

clcction.

The qucstion then arises u,hethcr therc rvas .lr)v othcr vi:rblc and lrrvfirl rcr.nedy rhis

cor.rrt cor.rld havc, or shorrld have, lashioned to atlbrd rclicf to the appcllant. Givcn the

reasorrirrg ofa nrajoriry of thts cotrrt in the thrcc conlpilnrort cases, Kc/11, t. trIartin.20l.l Ark.

-. -S.W.3d -: 
Clnndlcr u. Jlrr,titt.201-{ Ark. S.W.3d 

-; 
arttl Williattts r.

ILtrtitt.2014 Ark. 
-. - 

S.W.3d 
-. 

this w:ls a (lucstior) r,"'htch rtccdcd to Lrc rddrcssed

.rncl unsl.crcd bcc;rLrsc b;rscd or) the dccisiorrs r-c:rc]tcd b,v ,r nr.r3orit,v of- this corrrr i:r thc

corrp.rrrion c.rscs. Vrrlcr-ic ['].rilcl rrrccts thc rcrlrrircnrcnts ot'scctiol: 16(I]) oi.rnrcndrrrcrrt 80

ro rlrc Ark.rnsrrs (-orrstitrrtion .rnd is clrgiblc ro [rc orr rhc [r.rllot.rr.r c.rnr]irl.rtc ro st.rrrd lor

clccrr,,rr ro rl)c otilcc oicrrcuir-irrdgc .rrd to .crr c i1 clccrcd.

I g.rvc duc corrsitlcr.r trorr ro uhcrlrcr t]ris corrrr corrltl plovidc rclict'ro rlrc .rppcll.rrtr rf

it l ctc to ordcr tlt;rt thc Mrtr 20 clcctrort tirr thc cir-crrrr-irrdqcship. rvhiclr rhc .rppcll,rnt tilcd

ro run tor. bc strrvcd or tl),rt tllc rcsLrlts ot-tlrc c]cctiorr bc dccl.rrcd null .rrd void .rnd rlr.rr thc

clcctiott bctu'cctt rhc .rppcllrr;rt ,trtrl lrcr opp()ncrrr lrc ]rcld .rt tlrc (icncr.rl I:lcct:orr on

Novcrrrbcr +. 20l +.

( lv I t-.r58



ijrLi iu t:he final anall,sis- I conclirrled th:rt taking, sr::11 ;r coirrsc s,ciilC crr::,:- a- gc:-, -i:1^

risk oi: unlorcseerblc or urlir)tell(lcd corrscqncnces rvlrich nright spring trorrr srrch .r prcccdcnt.

Furthcr, inrposine such a rcuicdy rvor-rld likely trigger :rdditional litigetion in responsc to it and

pushirrg thc election to Novcrrrber r'vould most certainly raisc serious arrd sLrbstanti:rl

constitutional conccrns rooted irt thc scparatrott-ol-por.vers doctrine.

The cor.rn's dccision in thrs casc nray bc vicrvcd by the appcllant and othcrs as rrnlair

or inconsistcnt rvith the oUtconlcs ofthc thrcc conrplrrion crscs dccided conter)rpora n cously

rvith this onc. I urrdcrstrnd and lcknorvledgc that. But soruetirrrcs thc las- crrrr.rot providc

l renrcdv to rrrakc sorncthinq riglrt. :rntl this is ortc of thosc rarc rtnd unlortuniltc occ.rsions-

For tlrcsc rcllsons. I respcctfirllv concur.
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