
UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

REGION 10
_____________________________________________

VOLKSWAGEN GROUP OF AMERICA, INC.
(Employer),

and

INTERNATIONAL UNION, UNITED Case No. 10-RM-121704
AUTOMOBILE, AEROSPACE &
AGRICULTURAL IMPLEMENT
WORKERS OF AMERICA (UAW)

(Union),
and

MICHAEL BURTON, et alia,
(Employee-Intervenors).

_____________________________________________

MOTION TO INTERVENE

Pursuant to § 102.65 of the NLRB’s Rules and Regulations and the Administrative

Procedures Act, 5 U.S.C. § 554 et alia, Michael Burton, Michael Jarvis, David Reed,

Thomas Haney and Daniele Lenarduzzi (“Employee-Intervenors”) move to intervene to

oppose the objections filed by the United Auto Workers union to overturn the election

that they and their co-workers won on February 14, 2014.

As established below, the Employee-Intervenors must be permitted to intervene

because their employer and the UAW are colluding to force unionization onto them and

their co-workers. Because of this collusion, no current party will defend the outcome of

the election and the rights and interests of employees opposed to UAW representation.

Intervention of the Employee-Intervenors will ensure that the Board has a complete
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record to adjudicate the UAW’s objections. The Employee-Intervenors are confident that

if they are heard, and a complete record concerning the UAW’s objections is made, the

Region will uphold the employee free choice manifested on February 12-14 when

employees rejected UAW representation by a vote of 712-626, with almost 90% of

eligible voters casting ballots.

I. FACTS

For over two years, the International Union, United Automobile, Aerospace &

Agricultural Implement Workers of America (“UAW”) has been attempting to organize

workers of Volkswagen Group of America, Inc. (“Volkswagen”) at its automobile

manufacturing center in Chattanooga, Tennessee. Approximately 1,500 employees work

in production and maintenance classifications within the bargaining unit under

consideration. The UAW’s organizing efforts centered on collecting authorization cards

for “card check” recognition by Volkswagen. The Employee-Intervenors consistently

exercised their Section 7 rights to oppose UAW unionization. (See Employee-

Intervenors’ Declarations, attached). Employee-Intervenors are and were leaders of the

opposition to UAW representation.

On September 11, 2013, UAW Regional Director Gary Casteel announced to great

public fanfare that a “majority” of workers at Volkswagen’s Chattanooga plant had

signed authorization cards designating the UAW as their exclusive bargaining



1 http://www.wrcbtv.com/story/23405004/uaw-majority-at-vw-plant-have-signed-
union-cards.
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representative.1 Armed with its claimed authorization card majority, the UAW

simultaneously demanded “voluntary recognition” from Volkswagen. (See Advice

Memorandum in the related ULP cases, Nos. 10-CB-114152 et alia, dated January 17,

2014).

Upon learning of the UAW’s claim to majority employee support and its demand

for recognition from Volkswagen, the Employee-Intervenors and others promptly

collected approximately 600 signatures of Volkswagen employees opposed to UAW

representation. Those signatures “against union representation,” which also revoked any

prior support for the UAW that a signer may have expressed, were given to Volkswagen

management. The Employee-Intervenors also filed unfair labor practice charges that

challenged numerous aspects of the UAW’s “card check” efforts and the pre-election

statements and conduct of Volkswagen officials. See Case Nos. 10-CA-114589, 10-CA-

114636, 10-CA-114669, 10-CB-114152, 10-CB-114170, 10-CB-114184, 10-CB-114187,

10-CB-114216, 10-CB-114221, 10-CB-115280 and 10-CB-115311.

After receiving those unfair labor practice charges and the 600 signatures against

UAW representation, Volkswagen did not voluntarily recognize the UAW. However,

those two parties then negotiated, and on January 27, 2014 signed, a collusive “Neutrality

Agreement” to govern the unionization process. (Copy attached as Ex. 1). This Neutrality
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Agreement required Volkswagen to file the petition for the instant RM election and to

work hand-in-glove with the UAW to ensure an extraordinarily expedited election

schedule within just nine days of the petition’s filing. (See Stipulated Election Agreement

filed by Volkswagen and the UAW with the NLRB on February 3, 2014). Volkswagen

also agreed to provide UAW’s non-employee organizers with broad in-plant access and

paid employees to attend UAW captive audience speeches, and to “align messages and

communications [with the UAW] through the time of the election and the certification of

the results by the NLRB.” (Neutrality Agreement at 6). However, during the nine-day

election campaign period, Volkswagen denied the Employee-Intervenors and other

groups opposed to UAW representation similar access and benefits, despite their written

requests. Notwithstanding Volkswagen’s heavy-handed assistance to the UAW,

employees rejected the UAW’s representation by a vote of 712 to 626, with almost 90%

voting. The UAW has now filed objections challenging its election loss.

Volkswagen and the UAW continue to collude with one another. UAW President

Bob King was asked last week about the UAW’s legal option to file election objections

and stated: “We’re obviously communicating with our great allies in the Volkswagen

Works Council, Volkswagen management and IG Metall in Germany.”

http://www.timesfreepress.com/news/2014/feb/19/clock-ticking-for-uaw-in-vw-vote/.

Volkswagen, a “great ally” of the UAW and a party closely “aligned” with it, now stands

mute with respect to the objections, and apparently will continue to do so.
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Under these circumstances, basic notions of fairness and due process, and the spirit

and letter of NLRA Sections 7 and 9, require granting this Motion to Intervene. If the

Employee-Intervenors are allowed to become parties to these proceedings, they will: a)

offer evidence in rebuttal to that presented by the UAW in support of its objections,

including evidence about Volkswagen’s consistent and public disavowal of the statements

by government officials upon which the UAW’s objections are based; b) cross-examine

witnesses at any hearing held by Region 10, in order to create a complete record for the

Board to consider; and c) present legal arguments counter to those presented by the

UAW. (See Declarations of Employees Burton, Jarvis, Haney, Reed and Lenarduzzi,

attached).

II. STANDARD FOR INTERVENTION

Section 102.65(b) of the NLRB Rules and Regulations states:

Any person desiring to intervene in any proceeding shall make a motion for
intervention, stating the grounds upon which such person claims to have an
interest in the proceeding. The Regional Director or the hearing officer, as the case
may be, may by order permit intervention in person or by counsel or other
representative to such extent and upon such terms as he may deem proper, and
such intervenor shall thereupon become a party to the proceeding.

(Emphasis added). The standard for intervention is met when a person has an “interest in

the proceeding.” Id.

This “interested person” standard is not a high one. For example, a union that

enjoys the support of only one employee is permitted to participate in election

proceedings as a “participating intervenor.” See Union Carbide & Carbon Corp., 89



2 See Case Nos. 10-CA-114589, 10-CA-114636, 10-CA-114669, 10-CB-114152, 10-CB-
114170, 10-CB-114184, 10-CB-114187, 10-CB-114216, 10-CB-114221, 10-CB-115280 and 10-
CB-115311.
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N.L.R.B. 460 (1950). Here, a majority of Volkswagen employees voted to reject the

UAW, which is the position the Employee-Intervenors advocate. Moreover, as the

Employee-Intervenors’ Declarations show, they have been leaders in the employee effort

to keep the UAW out of the plant, an activity that Sections 7 and 9 of the Act directly

protect. This leadership includes filing ULP charges in related cases that challenged

numerous aspects of the UAW’s “card check” efforts and the pre-election statements and

conduct of Volkswagen officials.2 The Employee-Intervenors represent the interests of

over half of the bargaining unit.

Section 102.65(b)’s criteria for intervention is analogous to § 554 of the

Administrative Procedures Act (“APA”), which states that an “agency shall give all

interested parties opportunity for . . . (1) submission and consideration of facts,

arguments, offers of settlement, or proposals of adjustment when time, the nature of the

proceeding, and the public interest permit.” 5 U.S.C. § 554 (emphasis added). Under

§ 554 of the APA, persons “with a concrete interest however small in the proceeding have

a right to intervene.” American Trucking Ass’n v. United States, 627 F.2d 1313, 1320

(D.C. Cir. 1980) (emphasis added). In Camay Drilling Co., 239 N.L.R.B. 997, 998-99

(1978), the Board permitted trustees of a pension fund to intervene based on this standard.
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III. LEGAL ARGUMENT IN SUPPORT OF INTERVENTION

A. Employees Have Been Allowed to Intervene in Election Proceedings.

Employees must move to intervene in NLRB election proceedings to file or oppose

objections because they are not automatically parties to representation cases. See

Clarence E. Clapp, 279 N.L.R.B. 330, 331 (1986); Westinghouse Elec. Corp., 78

N.L.R.B. 315, 316 n.2 (1948). Here, the Employee-Intervenors move to intervene to

become full parties to this case and protect the election they just won. If their motion is

granted, they can participate in any hearing or other proceedings concerning the UAW’s

objections. See NLRB Rule & Reg. § 102.65(b) (an “intervenor shall thereupon become a

party to the proceeding”); Belmont Radio Corp., 83 N.L.R.B. 45, 46 n.3 (1949) (rejecting

argument that “Intervenors had no standing to file exceptions in this case because they are

not parties to the proceeding” because “[t]he Intervenors acquired the status of parties

when the Board in its discretion permitted them to intervene. . . .”).

The Board has permitted employees to intervene in post-election proceedings on a

number of occasions. See Shoreline Enters. of America, 114 N.L.R.B. 716, 717 n.1 (1955)

(“we shall permit these employees to intervene for the limited purpose of entering

exceptions to that part of the Regional Director’s report on objections which relates to

their nonparticipation in the election”); Belmont Radio, 83 N.L.R.B. at 46 n.3 (permitting

employees to intervene and file exceptions related to challenged ballots); Western Electric

Co., 98 N.L.R.B. 1018, 1018 n.1 (1952) (permitting “a group of employees affected by
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this proceeding” to intervene in a certification election and file motions regarding the

appropriateness of the bargaining unit); Taylor Bros., 230 N.L.R.B. 861 n.1 & 862 (1977)

(employees permitted to intervene in unfair labor practice proceedings against their

employer to protect their interest in voting on their bargaining representative).

Similarly, the Supreme Court permitted an individual to intervene in a lawsuit

brought by the Secretary of Labor to invalidate an election of union officers. See Trbovich

v. United Mine Workers, 400 U.S. 528, 537-39 (1972). Construing Federal Rule of Civil

Procedure 24(a)–which permits intervention by persons with an interest in a proceeding

that is not adequately represented by existing parties–the Court allowed the individual to

intervene based on “the interest of all union members in democratic elections.” Id. at 538.

Employee-Intervenors have a similar and direct interest in this certification election that

will not be protected by either of the current parties due to their Neutrality Agreement and

their agreement to “align” and coordinate their positions in favor of unionization.

B. The Motion to Intervene Should Be Granted Because Employee Rights
Are the Paramount Interest in This Election.

Employees’ right to choose or reject union representation is the paramount interest

protected by Sections 7 and 9 of the NLRA, 29 U.S.C. §§ 157 and 159. See, e.g., Pattern

Makers League v. NLRB, 473 U.S. 95 (1985) (NLRA’s policy is “voluntary unionism”);

Rollins Transp. Sys., 296 N.L.R.B. 793, 794 (1989) (overriding interest under Act is

“employees Section 7 rights to decide whether and by whom to be represented”).

Accordingly, the Employee-Intervenors have a fundamental statutory interest in the
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outcome of this election, as it will determine whether they are exclusively represented by

the UAW under Section 9(a). Indeed, this election, like all Board-conducted elections,

was conducted precisely to “determine the uninhibited desires of the employees.” General

Shoe Corp., 77 N.L.R.B. 124, 127 (1948).

By contrast, any interests the UAW or Volkswagen possess are secondary to those

of the Employee-Intervenors and their fellow employees who voted against unionization.

See Levitz Furniture Co., 333 N.L.R.B. 717, 728 (2001) (employer’s only statutory

interest in representational matters is to not violate employee rights); Lechmere, Inc. v.

NLRB, 502 U.S. 527, 532 (1992) (“By its plain terms . . . the NLRA confers rights only

on employees, not on unions or their nonemployee organizers.”). Given that the

Employee-Intervenors not only have a statutory interest in this case, but one that exceeds

the interests of the UAW and Volkswagen, they must be permitted to intervene to protect

their rights and to defend the sanctity of the election they just won. “It is well to bear in

mind, after all, that it is employees’ Section 7 rights to choose their bargaining

representatives that is at issue here.” Levitz Furniture, 333 NLRB at 728.

C. The Motion to Intervene Must Be Granted Because the Employee-
Intervenors’ Interests Are Not Represented by Existing Parties.

The Motion to Intervene must be granted because, if it is not, the UAW and

Volkswagen will be the only parties to this proceeding. This result is intolerable given

that Volkswagen has been colluding with the UAW and will not protect the interests of

employees who oppose UAW representation. In particular, Volkswagen will not
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vigorously oppose the UAW’s objections since it has already declared, via its conduct and

the Neutrality Agreement (Ex. 1), that it desires UAW representation of its employees,

and will align and coordinate with the UAW to make that happen. In this circumstance,

employees must be permitted to intervene to protect their unrepresented interests.

Given that no party to this proceeding represents the interests of the Employee-

Intervenors and other employees who voted in the February 12-14 election, the Board

must permit the proposed intervention for this proceeding to be just. The Employee-

Intervenors’ participation is necessary to allow the Region and Board to fairly pass upon

the UAW’s objections, and not rubberstamp the wishes of two colluding parties. As

noted, the Employee-Intervenors will: a) offer evidence in rebuttal to that presented by

the UAW in support of its objections, including evidence about Volkswagen’s consistent

and public disavowal of the statements by government officials upon which the UAW’s

objections are based; b) cross-examine witnesses at any hearing held by Region 10, in

order to create a complete record for the Board to consider; and c) present legal

arguments counter to those presented by the UAW.

Indeed, if the Employee-Intervenors are not allowed into this case, this “RM”

election process could go on forever. The UAW and Volkswagen could collude to

schedule re-run elections over and over again, ad infinitum, until UAW representation is

achieved.

It would be a mockery of justice for the Board to allow only two colluding parties
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–the UAW and Volkswagen–to be parties to this objections proceeding. It would be akin

to allowing two foxes to guard the henhouse. Entrusting employee representational rights

to employers and unions in this circumstance not only would be illogical, but would run

contrary to a core purpose of the Act–to protect employee Section 7 rights from

employers and unions. See 29 U.S.C. §§ 158(a) & (b). As the Supreme Court warned

decades ago, it is improper to defer to even “good faith” employer and union beliefs

regarding employee representational preferences because doing so “place[s] in

permissibly careless employer and union hands the power to completely frustrate

employee realization of the premise of the Act–that its prohibitions will go far to assure

freedom of choice and majority rule in employee selection of representatives.” Ladies

Garment Workers (Bernhard-Altmann Texas Corp.) v. NLRB, 366 U.S. 731, 738-39

(1961). Here, given that neither the UAW nor Volkswagen will represent the interests of

employees opposed to unionization, or even employees who may have voted for the UAW

but now want to see the February 12-14 election results certified, the Employee-

Intervenors must be allowed to intervene and fully participate as parties.

D. Due Process Requires the Granting of This Motion to Intervene.

Finally, the Due Process clause of the Fifth Amendment to the United States

Constitution requires that the Employee-Intervenors be permitted to intervene in these

proceedings. Under the Fifth Amendment, the federal government must provide citizens

with a hearing before depriving them of their liberty or property. See, e.g., Zinermon v.
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Burch, 494 U.S. 113, 127-32 (1990). The Employee-Intervenors will be deprived of their

liberty, namely their freedom not to associate and to negotiate their own terms and

conditions of employment, if the NLRB voids the results of the February 12-14 election

that freed them from the specter of exclusive representation by the UAW. Cf. Mulhall v.

UNITE HERE Local 355, 618 F.3d 1279, 1287-86 (11th Cir. 2010) (employee had

“cognizable associational interest to challenge the alleged collusive arrangement between

the employer and the union” that would “substantially increase the likelihood that [he]

will be unionized against his will”). If the Region or the Board refuse to allow the

Employee-Intervenors to intervene, it will have failed to provide them with due process of

law prior to that deprivation of fundamental freedoms.

CONCLUSION

In an election, it is the Board’s duty to “provide a laboratory in which an

experiment may be conducted, under conditions as nearly ideal as possible, to determine

the uninhibited desires of the employees.” General Shoe, 77 N.L.R.B. at 127. “It is [the

Board’s] duty to establish those conditions; it is also [the Board’s] duty to determine

whether they have been fulfilled.” Id. Among other things, “[i]n the interests of

conducting free and fair elections, it is . . . incumbent on the Board to ensure that

employees are protected from conduct by supervisors, be it prounion or antiunion, which

interferes with employee freedom of choice.” Harborside Healthcare, Inc., 343 N.L.R.B.

906, 907 (2004). Here, fulfilling this duty requires that the Board consider the Employee-
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Intervenors’ opposition to the UAW’s objections to the February 12-14 election.

Accordingly, their Motion to Intervene should be granted.

Respectfully submitted,

/s/ Glenn M. Taubman
___________________________
Glenn M. Taubman
William L. Messenger
John N. Raudabaugh
c/o National Right to Work Legal
Defense Foundation
8001 Braddock Road, Suite 600
Springfield, VA 22160
(703) 321-8510
(703) 321-9319 (fax)
gmt@nrtw.org
wlm@nrtw.org
jnr@nrtw.org
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CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of the Motion to Intervene and all

attachments and Declarations were served via FEDEX overnight delivery to:

Michael Nicholson, Esq.
International UAW
800 East Jefferson Ave.
Detroit, MI 48214

James D. Fagan, Jr., Esq.
Stanford Fagan, LLC
191 Peachtree St., NE, Suite 4200
Atlanta, GA 30303

and by e-mail and First Class mail to:

Steven M. Swirsky, Esq.
Epstein, Becker & Green
250 Park Ave.
New York, NY 10177
sswirsky@ebglaw.com

this 25th day of February, 2014.

/s/ Glenn M. Taubman
________________________
Glenn M. Taubman
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