
UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF TENNESSEE 

CHATTANOOGA DIVISION 

 

_____________________________________________________________________________ 

IN RE:       ) 

       ) 

NEW BEGINNINGS CARE, LLC,    ) CHAPTER 11 

       ) CASE NO. 1:16-BK-10272-NWW 

  Debtor.    ) 

       ) 

__________________________________________)___________________________________ 

  

______________________________________________________________________________ 

 

NOTICE OF HEARING 

 

Notice is hereby given that: 

 

A hearing will be held Thursday, April 21, 2016 at 10:30 a.m. in the Historic U.S. Courthouse, 

Courtroom A, 31 East 11th Street, Chattanooga, TN 37402, on the following: 

 

 Motion for Relief From Automatic Stay Filed by the Estate of Vernell Hawkins, Jr.  

 

If you do not want the court to grant the relief requested, you or your attorney must attend 

this hearing. If you do not attend the hearing, the court may decide that you do not oppose 

the relief sought in the Motion and may enter an order granting that relief. 

______________________________________________________________________________ 

 

THE ESTATE OF VERNELL HAWKINS, JR.’S  

MOTION FOR PARTIAL RELIEF FROM THE AUTOMATIC STAY 

TO ALLOW CIVIL LITIGATION TO PROCEED 

 

COMES NOW, Carol Hawkins, as Personal Representative of the Estate of Vernell 

Hawkins, Jr., deceased, and on behalf of the wrongful death beneficiaries of Vernell Hawkins, Jr. 

(“Hawkins’ Estate”), moves the Court to grant the estate relief from the automatic stay imposed 

by Section 362 of Title 11 of the United States Code (the “Bankruptcy Code”) with respect to the 

Hawkins’ Estate’s personal injury action currently pending in the Circuit Court of Saline County, 

Arkansas. Said request for relief from stay is strictly limited to the amount of applicable insurance 
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coverage of the Debtor, New Beginnings Care, LLC. In support of their Motion, the Hawkins’ 

Estate respectfully submits the following: 

Parties, Jurisdiction and Venue 

 1. On March 28, 2015, Debtor filed its petition with the Court for relief under Chapter 

7 of the Bankruptcy Code. 

 2. This Motion is filed by the Hawkins’ Estate pursuant to 11 U.S.C. § 362(d) to obtain 

relief from the automatic stay.  

 3. This Court has jurisdiction over this matter and over Debtor pursuant to 28 U.S.C. 

§§ 157 and 1334.  

 4. Venue over this matter is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.  

 5. This Motion constitutes a core proceeding which may be heard and determined by 

this Court pursuant to 28 U.S.C. §§ 157(b)(1) and 157(b)(2)(A) & (G). 

Background 

 6. Prior to filing for relief under the Bankruptcy Code, Stoneybrook Healthcare & 

Rehab, LLC operated a nursing home known as Stoneybrook Health and Rehabilitation located at 

3300 Military Road, Benton, Saline County, Arkansas.  

 7. Vernell Hawkins, Jr. was a resident of Stoneybrook Health and Rehabilitation from 

approximately September 25, 2013 until October 30, 2014. Mr. Hawkins died on December 22, 

2014. New Beginnings Care, LLC actively participated in the ownership, operation, control, and 

management of Stoneybrook Health and Rehabilitation during the residency of Vernell Hawkins, 

Jr. 

 8. During his residency at Stoneybrook Health and Rehabilitation, Mr. Hawkins 

suffered numerous injuries resulting from the negligence of the Debtor including multiple 
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hospitalizations due to clogged PEG tube and tracheostomy; bedsores, including stage IV non-

healing bedsore to sacrum; wound to right shoulder near trach collar; poor hygiene; UTIs; multiple 

infections; malnutrition; dehydration; pain; and death. As a result of these injuries, on November 

19, 2015, the Hawkins’ Estate filed a lawsuit against Stoneybrook Healthcare & Rehab, LLC, New 

Beginnings Care, LLC, and other related entities alleging negligence, medical negligence, breach 

of admissions agreement, breach of provider agreement, and violation of the Arkansas’ Deceptive 

Trade Practices Act. See Exhibit A, file marked Complaint in the matter of Carol Hawkins, as 

Personal Representative of the Estate of Vernell Hawkins, Jr., and on behalf of the wrongful death 

beneficiaries of Vernell Hawkins, Jr. v. Stoneybrook Healthcare & Rehab, LLC, New Beginnings 

Care, LLC, et. al.; Saline County, Arkansas, Circuit Court Case No. 63CV-15-897.  

 9. After the Hawkins’ Estate perfected service of the personal injury action against 

New Beginnings Care, LLC, New Beginnings served the Hawkins’ Estate with an Answer as well 

as Notice of the instant bankruptcy action pending in this Court. See Exhibit B, Notice of 

Bankruptcy. Pursuant to 11 U.S.C. § 362, that matter is automatically stayed. 

 10. The claims asserted against New Beginnings Care, LLC by the Hawkins’ Estate are 

covered by a Long Term Care Commercial Liability Policy issued by Columbia Casualty 

Company. See Exhibit C, policy declarations pages. The insurance policy provides coverage up 

to $1,000,000 for each claim and $3,000,000 aggregate. Id. at 2. New Beginnings Care, LLC is 

listed as the insured on the policy. Id. at 1.        

Relief Requested 

 11. The Hawkins’ Estate requests relief from the automatic stay to proceed with civil 

litigation in Saline County, Arkansas to determine the amount of and recover for the damages 

suffered by the Hawkins’ Estate and for the purpose of allowing the entry of judgment up to the 
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amount of the insurance proceeds, as determined by the jury or otherwise agreed upon by the 

parties to that litigation.  

 12. With respect to the possibility of entry of judgment based on an award by a jury in 

excess of the insurance proceeds, the stay would remain in effect with respect to such excess 

judgment unless and until such time as this bankruptcy Court determines that the stay may be lifted 

to allow for the entry of said excess judgment.  

 13. Based on the above, the Hawkins’ Estate seeks relief from the automatic stay “for 

cause” under 11 U.S.C. § 362(d)(1) to proceed to recover from Debtor’s insurance coverage only 

and not from the bankruptcy estate.  

 14. Allowing the civil litigation to proceed and lifting the automatic stay with respect 

to entry of a judgment to the extent of the insurance coverage will cause no harm to the Debtor or 

the bankruptcy estate, as this Court would keep the stay in effect with respect to the entry of a 

judgment in excess of the available insurance coverage.  

 15. Section 362(d) authorizes relief from the stay if a party with an interest in property 

of the estate can demonstrate cause, or establish that the debtor has no equity in the property and 

that the property is not necessary to an effective reorganization. In re Laguna Associates Ltd. 

P’ship, 30 F.3d 734, 737 (6th Cir. 1994). “Cause” must be determined on a case-by-case basis. Id.; 

See also In re Shivshankar Parnership, LLC, 517 B.R. 812, 816-17 (Bankr. E.D. Tenn. 2014).  

 16. As the legislative history of Section 362 shows “it will often be more appropriate 

to permit proceedings to continue in their place of origin, when no great prejudice to the 

bankruptcy estate would result, in order to leave the parties to their chosen forum and to relieve 

the bankruptcy court from any duties that may be handled elsewhere.” In re Lamberiack, 149 B.R. 

467, 470 (Bankr. N.D. Ohio 1992) (citing Senate Report No., 989, 95’h Cong., 2d Sess., 50).  
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 17. In determining whether “cause” exists to permit the Hawkins’ Estate to proceed 

with their state court litigation is whether “the interests of the estate” are outweighed “by the 

hardships incurred by the creditor-plaintiff.” In re Indian River Estates, Inc., 293 B.R. 429, 433 

(Bankr. N.D. Ohio 2003). Because no harm will result to New Beginnings Care, LLC by partially 

lifting the stay and the Hawkins’ Estate will effectively be prejudiced by delaying their personal 

injury claims, a lifting of the stay is appropriate.  

 18. The Hawkins’ Estate may effectively be harmed by delaying the civil court action. 

The mere existence of a bankruptcy action does not deny the Hawkins’ Estate opportunity to 

prosecute their case. In re Brock Laundry Machine Co., 37 B.R. 564, 566-67 (Bankr. N.D. Ohio 

1984). In fact, courts have found that making a plaintiff wait to prosecute a claim puts them at a 

considerable disadvantage due to the preservation of evidence and loss of witnesses, as well as the 

length of time to receive a final award. Id. Therefore, courts may lift the stay under § 362(d) and 

allow movants/plaintiffs (in this case the Hawkins’ Estate) to recover under any applicable 

insurance policy coverage. Id.  

 19. “The automatic stay was never intended to preclude a determination of tort liability 

and the attendant damages. It was merely intended to prevent a prejudicial dissipation of a Debtor’s 

assets.” In re Brock Laundry Machine Co., 37 B.R. at 567. A partial lifting of the stay to allow the 

Hawkins’ Estate to determine liability will not affect the estate. It will only allow the Hawkins’ 

Estate to establish the amount of their claim. In this respect, a relief from the stay will not violate 

the purpose for which it was imposed. Id. Conversely, the interest of judicial economy will be 

served by lifting the stay to permit the state court to determine the underlying facts. For the reasons 

stated above, the Hawkins’ Estate requests that this Court grant their Motion.  

 WHEREFORE, the Hawkins’ Estate hereby requests that this Court enter an Order granting 

partial relief from automatic stay imposed by 11 U.S.C. § 362, permitting the Hawkins’ Estate to 
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proceed in the state court action and to proceed with entry of a judgment to the extent of any 

insurance coverage of the Debtor, and for all other relief to which they may be entitled.   

 

Respectfully submitted,  

 

      REDDICK MOSS, PLLC 

 

By: /s/ Robert W. Francis________________ 

Robert W. Francis, pro hac vice 

Reddick Moss, PLLC 
One Information Way, Suite 105 

Little Rock, Arkansas  72202 

Telephone: (501) 907-7790 

Facsimile: (501) 907-7793 

rob@reddickmoss.com 

      Attorneys for the Hawkins’ Estate 

 

 

CERTIFICATE OF SERVICE 

 I hereby certify that on the 24th day of March, 2016, a copy of the foregoing Motion for 

Partial Relief from Automatic Stay to Allow Civil Litigation to Proceed and proposed order was 

served on the parties listed below by first-class mail, postage prepaid, unless said party is a 

registered CM/ECF participant who has consented to electronic notice, and the Notice of 

Electronic Filing indicates that Notice was electronically mailed to said party: 

 

David J. Fulton     United States Trustee 

Scarborough & Fulton    Historic U.S. Courthouse 

701 Market Street     31 E. Eleventh Street 

Suite 1000      Fourth Floor 

Chattanooga, TN 37402    Chattanooga, TN 37402 

djf@sfglegal.com 

 

 

 /s/ Robert W. Francis________________ 

Robert W. Francis, pro hac vice 

Reddick Moss, PLLC 
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IN THE CIRCUIT COURT OF SALINE COUNTY, ARKANSAS
4- DIVISION

Carol Hawkins, as Personal Representative ^ PLAINTIFF
ofthe Estate ofVernell Hawkins, Jr., and on behalf MAtE COUNTY CIRCUIT CLERK
ofthe wrongful death beneficiaries of Vernell Hawkins, Jr. 11/15715 125Q5.*38~"

vs. CASEN0.fc!)(M-l5-,ffP BY Q?^

Stoneybrook Healthcare &Rehab, LLC d/b/a
Stoneybrook Health and Rehabilitation Center;
New Beginnings Care, LLC;
Trent Tolbert; and
Kathy Bamhill in her capacity as Administrator of
Stoneybrook Health and Rehabilitation Center DEI- bN DAN 1b

COMPLAINT

COMES NOW, the Plaintiff, Carol Hawkins, as Personal Representative of the Estate of

Vernell Hawkins, Jr., deceased, and on behalf of the wrongful death beneficiaries of Vernell

Hawkins, Jr., by and through her attorneys, Reddick Moss, PLLC, and for her causes of action

against Defendants Stoneybrook Healthcare &Rehab, LLC d/b/a Stoneybrook Health and

Rehabilitation Center; New Beginnings Care, LLC; Trent Tolbert; and Kathy Bamhill in In

capacity as Administrator of Stoneybrook Health and Rehabilitation Center slates as follows:

Jurisdictional Statement

1 Carol Hawkins is the Personal Representative of the Estate of Vernell Hawkins,

Jr., pursuant to the Circuit Court of Pulaski County Order dated June 17, 2015, attached hereto as

Exhibit A. Plaintiff brings this action on behalfofVernell Hawkins, Jr.

2. Carol Hawkins is Vernell Hawkins, Jr.'s wife.

3. Other than hospitalizations, Vernell Hawkins, Jr. was a resident of Stoneybrook

Health and Rehabilitation Center (sometimes referred to as "facility"), anursing home located at
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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF TENNESSEE 

CHATTANOOGA DIVISION 

 

_____________________________________________________________________________ 

IN RE:       ) 

       ) 

NEW BEGINNINGS CARE, LLC,    ) CHAPTER 11 

       ) CASE NO. 1:16-BK-10272-NWW 

  Debtor.    ) 

       ) 

__________________________________________)___________________________________ 

  

ORDER GRANTING THE HAWKINS’ ESTATE’S MOTION FOR  

PARTIAL RELIEF FROM THE AUTOMATIC STAY 

 

This matter came before the Court on the Motion of Carol Hawkins, as Personal 

Representative of the Estate of Vernell Hawkins, Jr., deceased, and on behalf of the wrongful death 

beneficiaries of Vernell Hawkins, Jr. (“Hawkins’ Estate”), for partial relief from the automatic stay 

to pursue state court litigation in the matter of Carol Hawkins, as Personal Representative of the 
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Estate of Vernell Hawkins, Jr., and on behalf of the wrongful death beneficiaries of Vernell 

Hawkins, Jr. v. Stoneybrook Healthcare & Rehab, LLC, New Beginnings Care, LLC, et. al.; Saline 

County, Arkansas, Circuit Court Case No. 63CV-15-897. After review of all related pleadings and 

a hearing, the Court finds that the Motion is and should be GRANTED. 

The Court hereby ORDERS as follows: 

1. The automatic stay created by 11 U.S.C. § 362 is hereby lifted in the matter of 

Carol Hawkins, as Personal Representative of the Estate of Vernell Hawkins, Jr., and on behalf of 

the wrongful death beneficiaries of Vernell Hawkins, Jr. v. Stoneybrook Healthcare & Rehab, 

LLC, New Beginnings Care, LLC, et. al.; Saline County, Arkansas, Circuit Court Case No. 63CV-

15-897. 

2. The stay is lifted only up to the amount of applicable insurance coverage referenced 

in the Motion.  

3. The automatic stay remains in effect as to judgment in any amount in excess of 

applicable insurance coverage referenced in the Motion pending further orders of this Court.  

IT IS SO ORDERED.  

### 

APPROVED FOR ENTRY 

 

REDDICK MOSS, PLLC 

 

/s/ Robert W. Francis________________ 

Robert W. Francis, pro hac vice 

Reddick Moss, PLLC 
One Information Way, Suite 105 

Little Rock, Arkansas  72202 

Telephone: (501) 907-7790 

Facsimile: (501) 907-7793 

rob@reddickmoss.com 

Attorneys for the Hawkins’ Estate  
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