UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT CHATTANOOGA

)
UNITED STATES OF AMERICAgex rdl. )
GLENDA MARTIN, )
)  Civil Action No. 1:08-CV-251
Plaintiffs, ) MATTICE/CARTER
)
V. )
)
LIFE CARE CENTERS OF AMERICA, INC., ) JURY TRIAL DEMANDED
)
Defendant. )
)
)
UNITED STATES OF AMERICAgexrdl. )
TAMMIE TAYLOR, )  Civil Action No. 1:12-CV-64
) MATTICE/CARTER
Plaintiffs, )
)
V. )
)
LIFE CARE CENTERS OF AMERICA, INC., )
) JURY TRIAL DEMANDED
)
Defendant. )

)

ANSWER TO UNITED STATES’ CONSOLIDATED COMPLAINT IN _INTERVENTION

The Defendant, Life Care Centers of America, Iritif¢ Care”) hereby responds to

Plaintiffs’ Consolidated Complaint in Interventigtie “Complaint”) as follows.

FIRST DEFENSE

The United States’ claims are barred in whole opant by the affirmative defense of

accord and satisfaction.
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SECOND DEFENSE

The United States’ claims are barred in whole opamt by the affirmative defense of
estoppel.

THIRD DEFENSE

The United States’ claims are barred in whole opamt by the affirmative defense of
laches.

FOURTH DEFENSE

The United States’ claims are barred in whole opamt by the affirmative defense of
waiver.

FIFTH DEFENSE

The United States’ claims are barred in whole opamt by the affirmative defense of
release.

SIXTH DEFENSE

The United States’ claims are barred in whole opamt by the affirmative defense of
statute of limitations or repose.

SEVENTH DEFENSE

The Complaint fails to state a claim against L€

EIGHTH DEFENSE

The United States’ claims fail because, over theetperiod alleged in the Complaint,
there was no clear, unambiguous, or objective Isggaldard by which to judge truth or falsity of

claims for skilled services.
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NINTH DEFENSE

The United States’ claims fail because Life Cardy dnlled for therapy services that
were skilled and medically reasonable and necessarympliance with the applicable standards
(as clarified by the United States after the seitlat ofJimmo v. Sebilius).

TENTH DEFENSE

The United States’ claims fail, in whole or in pdyecause corporate pressure to bill for
medically unnecessary and/or non-skilled servicebk rbt exist. Furthermore, Life Care’s
patients’ therapy needs were solely determinedhbyphysicians and therapists who treated the
patients in the exercise of their independent,gesibnal judgment.

ELEVENTH DEFENSE

The United States’ claims fail because, to the r@xtleat any claim is deemed to have
been made for non-covered services, Life Care didnmake the claim with actual knowledge
that the services were non-covered and did notiraceckless disregard or with deliberate
indifference of the claim’s validity, or otherwis®late the False Claims Act.

TWELFTH DEFENSE

The United States’ claims fail, in whole or in pabecause the alleged non-covered
services, and claims, statements, and recordsigegdhereto, were not material to the amount
the government paid for claims.

THIRTEENTH DEFENSE

The United States’ claims fail to the extent theyrbt identify with specificity (e.g., by
dates, patients, persons engaged in allegedlydfantconduct, etc.) the alleged false claims.

FOURTEENTH DEFENSE

The United States’ claims are barred for failurenibigate damages.
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FIFTEENTH DEFENSE

The United States’ claims are barred or lesseneaghlgyclaim amounts Plaintiff recouped
or underpaid.

SIXTEENTH DEFENSE

The United States’ claims should be reduced, medlifind/or barred by the Doctrine of
Unclean Hands.

SEVENTEENTH DEFENSE

The United States is barred from obtaining relgdiast Defendant because Defendant’s
conduct was at all times reasonable, proper, iddadh, and in compliance with applicable
law.

EIGHTEENTH DEFENSE

Defendant’s conduct was not the proximate causthefPlaintiff's alleged injuries or
damages, if any.

NINETEENTH DEFENSE

No act or omission of this Defendant was maliciou#iful, wanton, reckless or made
with intent to violate any statute or law.

TWENTIETH DEFENSE

The United States has failed to plead fraud with ddequate degree of specificity and
particularity as required by applicable statutang/ar common law.

TWENTY-FIRST DEFENSE

The United States’ False Claims Act claims aredzhm whole or in party by the Public

Disclosure bar of the False Claims Act, and thisi€tacks jurisdiction over such claims.
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TWENTY-SECOND DEFENSE

The United States’ claims are barred because téferidant, at all times relevant hereto,
complied with all applicable laws and regulations.

TWENTY-THIRD DEFENSE

The Complaint is barred because this Defendantrnievewingly presented a false or
fraudulent claim for payment or approval.

TWENTY-FOURTH DEFENSE

The Complaint is barred because this Defendantrriavewingly made, used or caused
to be made or used, a false record or statemewfriaiab a false or fraudulent claim.

TWENTY-FIFTH DEFENSE

Some or all of the purported claims and allegationge Complaint are barred because
they amount to differences of subjective medicéhiaal, and scientific opinions that do not
create or establish violations of the False Clamwas or any other statutory or common law
provision, particularly with respect to determioas concerning the appropriate nature and
duration of skilled therapy services that Life Cprevided to individual patients.

TWENTY-SIXTH DEFENSE

The Complaint is barred, in whole or in part, bessathe government’s knowledge of the
facts underlying the allegedly false claims negéatesscienter requirement of the False Claims
Act, 31 U.S.C. § 3729 et seq.

TWENTY-SEVENTH DEFENSE

The Complaint is barred, in whole or in part, bessathe government’s knowledge of the
facts underlying the allegedly false claims negakesfalsity requirement of the False Claims

Act, 31 U.S.C. § 3729 et seq.
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TWENTY-EIGHTH DEFENSE

The Complaint is barred, in whole or in part, bessathe government’s knowledge of the
facts underlying the allegedly false claims negdtes materiality requirement of the False
Claims Act, 31 U.S.C. § 3729 et seq.

TWENTY-NINTH DEFENSE

The allegations and claims in the Complaint aredshbecause any actions taken by Life
Care with respect to the subject matters allegedarComplaint were taken in good faith and/or
in reasonable reliance upon regulatory interpr@tatiand judgments by the Government and/or
its agents and contractors upon whom Life Careeméitied to rely.

THIRTIETH DEFENSE

The Complaint fails to establish the prerequisitesessary for recovery under the False
Claims Act, 31 U.S.C. § 3729 et seq.

THIRTY-FIRST DEFENSE

The Complaint fails to establish the prerequisitesessary for recovery under the
doctrine of unjust enrichment.

THIRTY-SECOND DEFENSE

The Complaint fails to establish the prerequisitesessary for recovery under the
doctrine of payment by mistake.

THIRTY-THIRD DEFENSE

The Complaint fails to establish the prerequisitesessary for recovery under the

doctrine of conversion.
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THIRTY-FOURTH DEFENSE

The Complaint fails to establish the apparent autthanecessary to find Life Care
vicariously liable for actions taken by employesgents, contractors, and/or third parties.

THIRTY-FIFTH DEFENSE

The United States is not entitled to any recovergen the False Claims Act because the
Complaint fails to establish that the Governmestaned damages because of Life Care’s acts.

THIRTY-SIXTH DEFENSE

The Complaint is barred, in whole or in part, besgsathe United States’ case violates Life

Care’s constitutional rights to due process.

Life Care reserves the right to amend this Answeemtlude any additional defenses

which may become known and/or available during litigation.

RESPONSES TO ALLEGATIONS IN COMPLAINT

1. The United States brings this False Claims Act @PCaction against Life Care
Centers of America, Inc. (“Life Care”) to recoverllimns of dollars that Life Care caused the
Medicare and TRICARE programs to pay for servidest twere not covered by the skilled
nursing facility benefit, that were not medicallgasonable and necessary, and that were not
skilled in nature.

ANSWER: Life Care admits that the United States purportbriog a FCA action

against it. The remaining allegations of Paragrhpine denied.

2. Medicare pays nursing facilities a daily rate toyule skilled nursing and skilled

rehabilitation therapy services to qualifying Meatie patients (or “beneficiaries”). The daily rate
7
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that Medicare pays a nursing facility depends Hgawn the rehabilitation needs of the
beneficiaries. The highest daily rate that Medicailepay a nursing facility is reserved for those
beneficiaries that require “Ultra High” levels ddilted rehabilitation therapy, or a minimum of
720 minutes per week of skilled therapy from atsietavo therapy disciplines.Q., physical,
occupational, and speech). The Ultra High theragsell is intended for the most clinically
complex patients who require rehabilitative theramll beyond the average amount of service
time. TRICARE pays nursing facilities using the sasgstem as Medicare.

ANSWER: Life Care admits that Medicare pays nursing faesdita daily rate to
provide skilled nursing and skilled rehabilitatiherapy services to qualifying Medicare patients
(or “beneficiaries”). Life Care admits that TRICARRys nursing facilities using a substantially

similar system as Medicare. The remaining allegatiof Paragraph 2 are denied as stated.

3. From at least 2006 to the present, Life Care, gelatursing home operator,
engaged in a systematic scheme to maximize the emmwbdays it billed to Medicare and
TRICARE at the Ultra High level. Life Care accongbied this by setting aggressive Ultra High-
related targets that were completely unrelatetstbeneficiaries’ actual conditions, diagnoses, or
needs. Life Care then reinforced those target®@docate meetings and presentations, through
regular emails from or visits by corporate persdniteough employee performance evaluations,
by imposing action plans on underperforming faesif and various other means. While Life
Care punished those facilities and employees tiddf to meet its Ultra High targets or that
complained about corporate pressure, it rewardeldagplauded those that met its targets. As
part of its goal to maximize Medicare and TRICARBRyments, Life Care also frequently
overrode or ignored the recommendations of its dha&rapists and unnecessarily delayed

discharging beneficiaries from its facilities.
8
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ANSWER: Life Care denies the allegations of Paragraph 3.

4, As a direct result of Life Care’s corporate presstor maximize its Ultra High
billings, Life Care therapists provided Medicared ahRICARE beneficiaries with excessive
amounts of therapy that was not medically reas@enald necessary, and sometimes even
harmful. Moreover, instead of providing skilled adliitation therapy that was tailored to
beneficiaries’ particular needs, Life Care therapisroutinely provided generic,
non-individualized services that did not (and coodd) benefit the beneficiaries and that served
primarily to inflate what Life Care billed Medicarand TRICARE for those beneficiaries.
Although Life Care received numerous complaintepifrboth inside and outside the company,
that its corporate pressure to meet Ultra Highdrgvas undermining the clinical judgment of
its therapists at the expense of nursing homergatitife Care largely ignored those complaints
or else chastised or punished those who had coneplai

ANSWER: Life Care denies the allegations of Paragraph 4.

5. Life Care’s corporate strategy and pressure sueceedsignificantly increasing
the number of days it billed at the Ultra High leaed therefore inflating the money it received
from Medicare and TRICARE. By 2008, for examplefeLCare billed nearly 68 percent of its
Medicare rehabilitation days at the Ultra High leadevel far in excess of the nationwide Ultra
High average of 35 percent among all skilled nyy$atilities during that same year.

ANSWER: Life Care denies the allegations of Paragraph 5.
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6. Because Life Care knowingly submitted false claitosthe Medicare and
TRICARE programs for medically unreasonable, unssaey and unskilled therapy services,
and used false records and statements to suppase false claims, the United States brings this
action to recover treble damages and civil persltiader the False Claims Act, 31 U.S.C.
88 3729-33 (“FCA"), and to recover damages androtfenetary relief under the common law
or equitable theories of unjust enrichment, disgargnt, and payment by mistake.

ANSWER: Life Care denies the allegations of Paragraph 6.

7. This Court has jurisdiction under 31 U.S.C. § 37&0d 28 U.S.C. 88 1331 and
1345, and supplemental jurisdiction to entertaie tommon law causes of action under
28 U.S.C. § 1367(a). The Court may exercise petganadiction over the defendant because
the defendant resides and/or transacts busing$ssibistrict, or committed proscribed acts in
this District.

ANSWER: Life Care admits that the Court may exercise peabkqmisdiction over
Life Care because Life Care transacts busineskisnllistrict. Life Care denies the remaining

allegations of Paragraph 7.

8. Venue lies in this District pursuant to 31 U.S.C.3%832(a), and 28 U.S.C.
8 1391(b) and (c), as the place where the deferdsides and where a substantial part of the
events or omissions giving rise to the claims oaalr

ANSWER: Life Care admits that venue is proper in this Dasti_ife Care denies that

the events or omissions giving rise to the allegjadns occurred in this District or elsewhere.

10
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9. The Plaintiff is the United States of America, agtion behalf of (a) the
Department of Health and Human Services (“HHS”) #ral Centers for Medicare & Medicaid
Services (“CMS”), which administers the Medicaregnam, and (b) the Department of Defense,
including its component, the Tricare Managementivgt which administers the TRICARE
Program.

ANSWER: Life Care, upon information and belief, admits tldlegations of

Paragraph 9.

10. Relator Glenda Martin is a registered nurse andrandr staff development
coordinator of Life Care Center of Morristown, dbflhe Heritage Center, in Morristown,
Tennessee. The Heritage Center is owned and ogetgtedefendant Life Care. Martin
commenced a qui tam action against defendant Lafe ©n October 16, 2008.

ANSWER: Life Care, upon information and belief, admits tldlegations of

Paragraph 10 but denies that Relator Martin igledtto any relief or recovery in this action.

11. Relator Tammie Taylor is a former occupational éipest of Life Care Center at
Inverrary, in Lauderhill, Florida. Taylor commencedjui tam action against defendant Life
Care on June 25, 2008, in the Southern DistridElofida. That action was transferred to this
Court on February 23, 2012.

ANSWER: Life Care, upon information and belief, admits tldlegations of

Paragraph 11 but denies that Relator Taylor iledtio any relief or recovery in this action.

12. Defendant Life Care is headquartered in Cleveldrehnessee. Life Care is a
for-profit corporation that manages and/or ownsra2@0 skilled nursing facilities across the

11
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country, including over 20 facilities in Tennesskkedicare paid Life Care and its facilities over
$4.2 billion from January 2006 through December 12@dr inpatient services at its nursing
facilities.

ANSWER: Life Care admits the allegations of Paragraph 12.

13. The FCA provides, in pertinent part, that any penato:
0] knowingly presents, or causes to be presentedsa d¢a fraudulent claim
for payment or approval; [or]

(i) knowingly makes, uses, or causes to be made or, asédse record or
statement material to a false or fraudulent claim .

* k%

is liable to the United States Government [for igtaty damages
and such penalties as are allowed by law].

31 U.S.C. § 3729(a)(l)-(2) (2006), as amended by H.C. § 3729(a)(1)(A)-(B) (West 2010).
ANSWER: The allegations of Paragraph 13 recite a portioa statute, and therefore,
no response is required. To the extent a respendeemed required, Life Care admits that the
guoted language contained in the allegations o&dtaph 13 appears in the current version of
the cited source, but denies that the allegatidri®apagraph 13 accurately quote the version of
the statute prior to amendment. Life Care furthemiels any characterization of the statute and

states that the statute speaks for itself.

14.  The FCA further provides that “knowing” and “knowig”
(A) mean that a person, with respect to information-
(1) has actual knowledge of the information;
(i) acts in deliberate ignorance of the truth or fglseitthe information; or
(i)  acts in reckless disregard of the truth or faleityhe information; and
(B)  require no proof of specific intent to defraud].]

31 U.S.C. § 3729(b) (2006), as amended by 31 U&3729(b)(1) (West 2010).
12
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ANSWER: The allegations of Paragraph 14 recite a portioa stfatute, and therefore,
no response is required. To the extent a respendeemed required, Life Care admits that the
guoted language contained in the allegations o&d?taph 14 appears in the current version of
the cited source, but denies that the allegatidi®aocagraph 14 accurately portray the text of the
statute prior to amendment. Life Care further demiey characterization of the statute and states

that the statute speaks for itself.

15. The FCA, at 31 U.S.C. § 3729(a)(1), provides thperson is liable to the United
States Government for three times the amount ofadeas which the Government sustains
because of the act of that person, plus a civiaftgof $5,500 to $11,000 per violation.

ANSWER: The allegations or Paragraph 15 are legal conalgsim which no
response is required. To the extent a responseeisied required, Life Care states that the cited
source speaks for itself, and Life Care deniesatlegations of Paragraph 15 to the extent they

mischaracterize the source’s language, meaningplication.

16. Congress established the Medicare Program in 1®G#dvide health insurance
coverage for people age 65 or older and for peafile certain disabilities or afflictionsSee 42
U.S.C. 88 426, 426A.

ANSWER: Life Care admits the allegations of Paragraph 16.

17. The Medicare program is divided into four “partiiat cover different services.
Medicare Part A generally covers inpatient hosmtalices, home health and hospice care, and
skilled nursing and rehabilitation care.

ANSWER: Life Care admits the allegations of Paragraph 17.
13
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18.  Subject to certain conditions, Medicare Part A cevap to 100 days of skilled
nursing and rehabilitation care for a benefit perfoe., spell of illness) following a qualifying
hospital stay of at least three consecutive days.U4S.C. § 1395d(a)(2)(A); 42 C.F.R.
8409.61(b), (c).

ANSWER: The allegations of Paragraph 18 are legal conatssim which no
response is required. To the extent a responseeisied required, Life Care states that the cited
sources speak for themselves, and Life Care déimesllegations of Paragraph 18 to the extent

they mischaracterize the sources’ language, theaning, or their application.

19. The conditions that Medicare imposes on its Parskllled nursing facility
("SNF”) benefit include: (1) that the patient reas skilled nursing care or skilled rehabilitation
services (or both) on a daily basis, (2) that thgydskilled services must be services that, as a
practical matter, can only be provided in a skilledsing facility on an inpatient basis, and (3)
that the services are provided to address a condiar which the patient received treatment
during a qualifying hospital stay or that arose lethihe patient was receiving care in a skilled
nursing facility (for a condition treated duringethospital stay). 42 U.S.C. 8§ 1395f(a)(2)(B); 42
C.F.R. § 409.31(b).

ANSWER: The allegations of Paragraph 19 are legal conatssim which no
response is required. To the extent a responseeiied required, Life Care states that the cited
sources speak for themselves, and Life Care déimesllegations of Paragraph 19 to the extent

they mischaracterize the sources’ language, theaning, or their application.

20. Medicare requires that a physician or certain ofitactitioners certify that these

conditions are met at the time of a patient’s adimisto the nursing facility and to re-certify to
14
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the patient’s continued need for skilled rehalilita therapy services at regular intervals
thereafter.See 42 U.S.C. § 1395f(a)(2)(B); Medicare General Infation, Eligibility, and
Entitlement Manual, Ch. 4, § 40.3.

ANSWER: The allegations of Paragraph 20 are legal conatssim which no
response is required. To the extent a responseeiied required, Life Care states that the cited
sources speak for themselves, and Life Care déimesllegations of Paragraph 20 to the extent

they mischaracterize the sources’ language, theaning, or their application.

21. To be considered skilled service, it must be “so inherently complex thataih be
safely and effectively performed only by, or untleg supervision of, professional or technical
personnel,” 42 C.F.R. 8§ 409.32(a), such as physiembpists, occupational therapists, or speech
pathologistsSee 42 C.F.R. § 409.31(a).

ANSWER: The allegations of Paragraph 21 are legal conatssim which no
response is required. To the extent a responseeisied required, Life Care states that the cited
sources speak for themselves, and Life Care déimesllegations of Paragraph 21 to the extent

they mischaracterize the sources’ language, theaning, or their application.

22.  Skilled rehabilitation therapy generally does nutlude personal care services,
such as the general supervision of exercises &t hlready been taught to a patient or the
performance of repetitious exercisesg(, exercises to improve gait, maintain strength or
endurance, or assistive walkingjee 42 C.F.R. § 409.33(d). “Many skilled nursing fagil
inpatients do not require skilled physical theragyvices but do require services, which are
routine in nature. Those services can be performyeslipportive personned;g., aides or nursing

personnel ....” Medicare Benefit Policy Manual, Qtex 8, § 30.4.1.1.
15
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ANSWER: The allegations of Paragraph 22 are legal conatssim which no
response is required. To the extent a responseeisied required, Life Care states that the cited
sources speak for themselves, and Life Care déimesllegations of Paragraph 22 to the extent

they mischaracterize the sources’ language, theaning, or their application.

23. Medicare Part A will only cover those services thad reasonable and necessary.
See 42 U.S.C. § 1395y(a)(1)(Akee also 42 U.S.C. § 1320c-5(a)(1) (providers must asshae t
they provide services economically and only whamj # the extent, medically necessary) ;
42 U.S.C. 8§ 1320c-5(a)(2) (services provided mesbba quality which meets professionally
recognized standards of health care).

ANSWER: The allegations of Paragraph 23 are legal conatssim which no
response is required. To the extent a responseeiied required, Life Care states that the cited
sources speak for themselves, and Life Care déimesllegations of Paragraph 23 to the extent

they mischaracterize the sources’ language, theaning, or their application.

24. In the context of skilled rehabilitation therapyist means that the services
furnished must be consistent with the nature anergg of the patient’s individual illness,
injury, or particular medical needs; must be cdesis with accepted standards of medical
practice; and must be reasonable in terms of durand quantitySee Medicare Benefit Policy
Manual, Ch. 8, 8§ 30.

ANSWER: The allegations of Paragraph 24 are legal conatssim which no
response is required. To the extent a responseeiied required, Life Care states that the cited
source speaks for itself, and Life Care deniesatlegations of Paragraph 24 to the extent they

mischaracterize the source’s language, meaningplication.
16
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25. In order to assess the reasonableness and nea&fsgiyse services and whether
reimbursement is appropriate, Medicare requirepgrand complete documentation of the
services rendered to beneficiaries. In particuler,Medicare statute provides that:
No payment shall be made to any provider of sesvioe other
person under this part unless there has been Hathisuch
information as may be necessary in order to deterrtiie amounts
due such provider or other person under this parthe period
with respect to which the amounts are being paitboany prior
period.

42 U.S.C. § 13951(e).

ANSWER: The allegations of Paragraph 25 are legal conatssim which no
response is required. To the extent a responseeiied required, Life Care states that the cited

source speaks for itself, and Life Care deniesatlegations of Paragraph 25 to the extent they

mischaracterize the source’s language, meaningplication.

26. Under its prospective payment system (“PPS”), Madigays a nursing facility a
pre-determined daily rate for each day of skilledsing and rehabilitation services it provides to
a patientSee 63 Fed. Reg. 26,252, 26,259-60 (May 12, 1998).

ANSWER: The allegations of Paragraph 26 are legal conatssim which no
response is required. To the extent a responseeiied required, Life Care states that the cited
source speaks for itself, and Life Care deniesatlegations of Paragraph 26 to the extent they

mischaracterize the source’s language, meaningplication.

27. The daily PPS rate that Medicare pays a nursinigjtfadepends, in part, on the
Resource Utilization Group (RUG) to which a patisnassigned. Each distinct RUG is intended

to reflect the anticipated costs associated withviding nursing and rehabilitation services to
17
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beneficiaries with similar characteristics or resguneeds. From January 1, 2006, to October 1,
2010, there were 53 RUGs in the so called “RUG-U@Ilassification systemSee 70 Fed.
Reg. 45,026, 45,031 (Aug. 4, 2005).

ANSWER: Life Care states that the cited source speakddelf,iand Life Care denies
the allegations of Paragraph 27 to the extent thmgcharacterize the source’s language,
meaning, or application. Life Care admits genertigt Medicare’s daily PPS rate depends on,
among other things, a patient’s assigned RUG lew&ich is intended to reflect a patient’s
anticipated use of resources with respect to ngramd rehabilitation services. Life Care denies

the remaining allegations of Paragraph 27 as stated

28. There are generally five rehabilitation RUG levéds those beneficiaries that
require rehabilitation therapy: Rehab Ultra Higimdlvn as “RU”), Rehab Very High (“RV"),
Rehab High (“RH”), Rehab Medium (“RM”), and RehabviL (“RL").

ANSWER: Life Care admits generally the allegations of Peaph 28, but denies the
allegations of Paragraph 28 to the extent they maiscterize the language, meaning, or
application of the RUG classification system or ¢thanges and revisions that have been made to

the RUG classification system over time.

29. The rehabilitation RUG level to which a patientaissigned depends upon the
number of skilled therapy minutes a patient reakiaad the number of therapy disciplines the
patient received during a seven-day assessmemtdp@mown as the “look back period”). The
chart below reflects the requirements for the fighabilitation RUG levels under the RUG-III

classification system.

18
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Rehabilitation | Requirements to Attain RUG Level
RUG Level
RU = Ultra high| minimum 720 minutes per week toka@rapy combined from at least two
therapy disciplines; one therapy discipline musptwerided at least 5 days
per week.

RV = Very high | minimum 500 minutes per week toterapy;

one therapy discipline must be provided at leasays per week.

RH = High minimum 325 minutes per week total thgrap

one therapy discipline must be provided at leasays per week.

RM = Medium | minimum 150 minutes per week total sy,

must be provided at least 5 days per week but eaanip mix of therapy
disciplines.

RL = Low minimum 45 minutes per week total therapy;

must be provided at least 3 days per week but eaanip mix of therapy
disciplines

Source: 63 Fed. Reg. at 26,262

ANSWER: Life Care admits that RUG levels depend among othelgs upon the
number of skilled therapy minutes and the numbethefapy disciplines a patient received
during the assessment period. Life Care admitsrgéiynehat the chart reflects RUG levels under
the RUG-III classification system. Life Care furthstates that the cited source speaks for itself,
and Life Care denies the allegations of Paragrapho2the extent they mischaracterize the

source’s language, meaning, or application.

30. Medicare pays the most for those beneficiaries fadainto the Ultra High RUG
level. The Ultra High (“RU”) RUG level is “intendeb apply only to the most complex cases
requiring rehabilitative therapy well above the raggee amount of service time.” 63 Fed.
Reg. 26,252, 26,258 (May 12, 1998).

ANSWER: The allegations of Paragraph 30 are legal conatssim which no
response is required. To the extent a responseeiied required, Life Care states that the cited

source speaks for itself, and Life Care deniesatlegations of Paragraph 30 to the extent they

19
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mischaracterize the source’s language, meaningpplication. Life Care admits generally that
Medicare pays more for beneficiary receiving sexsiat the Ultra High RUG level than it pays
for beneficiaries at other RUG levels. Life Caraids the remaining allegations of Paragraph 30

as stated.

31. In addition to reflecting a patient’s rehabilitatibherapy needs, each RUG also
reflects the patient’s ability to perform certaictigities of daily living (“ADL”), like eating,
toileting, bed mobility and transfere.q., from a bed to a chair). A patient’s ADL scoren@ang
from A to C) reflects his or her dependency leveew performing an ADL. A very dependent
patient, who cannot perform any of the ADLs with@ssistance, would generally receive an
ADL score of “C,” while a patient who could perforthe ADLs without assistance would
receive an ADL score of “A.”

ANSWER: The allegations of Paragraph 31 are legal conatssim which no
response is required. To the extent a responseemed required, Life Care admits generally
that patients are evaluated and assigned an ADiescanging from A to C, depending on the
patients’ dependency level when performing ADLdelCare denies the remaining allegations

of Paragraph 31 as stated.

32. In addition to the ADL scores of A, B, and C, Mattie provides “X” and “L”
ADL scores for those beneficiaries that requiretéesive services” in addition to rehabilitation
therapy. Extensive services include intravenouatitnent, ventilator or tracheostomy care, or
suctioning. A very dependent rehabilitation pathb requires more extensive services would
generally receive an ADL score of “X,” while a matt who needs only one of the extensive

services might receive an ADL score of “L.”
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ANSWER: The allegations of Paragraph 32 are legal conatssio which no

response is required. To the extent a responseemed required, Life Care admits generally
that beneficiaries who require extensive serviceelyding, e.g., intravenous treatment,
ventilator or tracheostomy care, or suctioning)anhdition to rehabilitation therapy may be

assigned to the X or L subcategory based on thBic Acores. Life Care denies the remaining

allegations of Paragraph 32 as stated.

33. To provide a sense of the tremendous impact tiRlW@ level or ADL score has
on the Medicare daily rate, provided below is a suany chart reflecting the adjusted rates that
Medicare paid nursing facilities for rehabilitatido@neficiaries in fiscal year 2006. Medicare

adjusts base rates annually and based on locadgy2 U.S.C. 8 1395yy(e)(4)(E)(ii)(I1V).

RUG Rates: Federal Rates for Fiscal Year 2006
Rehab with Extensive Services | Rehab without Extensive Services

RUG Level X L C B A

RU $564.83 $496.04 $479.53 $439.62 $418.99
RV $428.24 $399.34 $385.59 $366.32 $329.1]7
RH $363.02 $356.14 $335.50 $320.36 $296.9]
RM $415.57 $381.17 $308.25 $299.99 $293.11
RL $295.03 (not applicable) | (not applicable)| $27146 | $231.74

ANSWER: Life Care denies the allegations of the first seogeof Paragraph 33. Life
Care admits that the allegations of Paragraph 8®&sarizing RUG rates for 2006 appear to be
generally accurate. With respect to the last seete&i Paragraph 33, Life Care states that the

cited source speaks for itself, and Life Care detie allegations of that sentence to the extent

they mischaracterize the source’s language, meaaimapplication.

34. CMS has made certain modifications to the RUGHlu&ure through its RUG-
IV classification system, which became effectivetdber 1, 2010. CMS added new clinical
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RUG categories, modified the timeframe in whichheassessment must be performed, required
that nursing facilities assess changes in the lefllerapy every seven days, and revised certain
rules pertaining to group therapy, among other ghan74 Fed. Reg. 40,288 (Aug. 11, 2009).
ANSWER: The allegations of Paragraph 34 are legal conatssim which no
response is required. To the extent a responseameld required, Life Care admits that the
RUG-IV classification system became effective orabout October 1, 2010 and that it replaced
the RUG-III system. Life Care further states tln tited source speaks for itself, and Life Care
denies the allegations of Paragraph 34 to the exbely mischaracterize the source’s language,

meaning, or application.

35. Medicare requires nursing facilities periodicalty dssess each patient’s clinical
condition, functional status, and expected andaaise of services, and to report the results of
those assessments using a standardized tool knswieaMinimum Data Set (“MDS”). The
MDS is used as the basis for determining a paeRUG level and, therefore, the daily rate that
Medicare will pay a nursing facility to provide B&d nursing and therapy to that patient.

ANSWER: The allegations of Paragraph 35 are legal conatssim which no
response is required. To the extent a responseined required, Life Care admits that it reports
the results of assessments on the Minimum Dat#o8etLife Care further admits that the MDS
is relevant to determination of a patient's RUGeleand to the daily rate Medicare will pay a
nursing facility to provide skilled nursing and thpy to Medicare beneficiaries. Life Care

denies the remaining allegations of Paragraph 3%aasd.

36. Ingeneral, a nursing facility must assess eaclkematnd complete the MDS form
on the 8, 14" 30" 60", and 98' day of the patient’s Medicare Part A stay in theility. The
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date the facility performs the assessment is knasvthe assessment reference date. A nursing
facility may perform the assessment within a windaoiwime before this date, or, under certain
circumstances, up to five days after. When a ngrfagility performs its assessment (except for
the first assessment), it looks at the patientHerseven days preceding the assessment reference
date. As discussed above, this seven day assesgmend is referred to as the “look-back
period.”

ANSWER: The allegations of Paragraph 36 are legal conatssim which no
response is required. To the extent a responseeinied required, Life Care generally admits the
allegations of Paragraph 36, but denies the almuatof Paragraph 36 to the extent they
mischaracterize the language, meaning, or apmicatf applicable regulations and sub-

regulatory guidance.

37. The MDS collects clinical information on over a dazriteria, including hearing,
speech, and vision; cognitive patterns; health timm$; and nutritional and dental status.
Section P of the MDS (“Special Treatments and Rtoees”) collects information on how much
and what kind of skilled rehabilitation therapy tlaeility provided to a patient during the look-
back period. In particular, Section P shows how yndays and minutes of therapy a nursing
facility provided to a patient in each therapy @éne (i.e., physical therapy, occupational
therapy, and speech-language pathology and augiadegvices). As discussed below, the
information contained in Section P directly impathe rehabilitation RUG level to which a
patient will be assigned.

ANSWER: While Life Care admits generally the allegationsR&ragraph 37, Life
Care states that the written MDS form speaks f&wmifit and Life Care denies the allegations of

Paragraph 37 to the extent they mischaracterizdattm’'s language, meaning, or application.
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With respect to the allegations of the last sergerngfe Care incorporates by reference its

responses to the allegations discussed below aange$ection P of the MDS.

38. In most instances, the RUG level determines Medipayment prospectively for
a defined period of timeéSee 63 Fed. Reg. at 26,267For example, if a patient is assessed on day
14 of his stay, and received 720 minutes of thedaping days 7 through 14 of the stay, then the
facility will be paid for the patient at the Ulttdigh RUG level for days 15 through 30 of the
patient’s stay.

ANSWER: The allegations of Paragraph 38 are legal conahssito which no
response is required. To the extent a responseined required, Life Care admits that the RUG
level generally determines Medicare payment prdspdyg for a period of time. Life Care
further states that the cited sources speak fonsb&ves, and Life Care denies the allegations of
Paragraph 38 to the extent they mischaracterizesdlieces’ language, their meaning, or their

application.

39.  Prior to October 1, 2010, the nursing facility wawdlectronically transmit the
MDS form to a state’s health department or othgora@yriate agency, which in turn would
transmit the data to CMS. 42 C.F.R. § 483.20(fig®)08); 42 C.F.R. § 483.315(h)(1)(v) (2008).
Since October 1, 2010, nursing facilities transthié data directly to CMS. 42 C.F.R. 8§
483.20(f)(3).

ANSWER: Life Care admits generally that the allegation®afagraph 39 conform to

Life Care’s past and current practice in transmgtMDS forms. Life Care further states that the

! payment for days 1 through 14 is based on the eurb therapy minutes provided through the five-day
assessment, as well as an estimate of the numipeinates to be provided through day $de 63 Fed. Reg. at 26,
265-67; 64 Fed. Reg. at 41, 662.
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cited sources speak for themselves, and Life Carnged the allegations of Paragraph 39 to the

extent they mischaracterize the sources’ languheg&, meaning, or their application.

40. Completion of the MDS is a prerequisite to paymamder MedicareSee 63 Fed.
Reg. at 26,265. The MDS itself requires a certifisaby the provider that states, in part: “To
the best of my knowledge, this information was edikd in accordance with applicable
Medicare and Medicaid requirements. | understamd tiis information is used as a basis for
ensuring that residents receive appropriate anditguare, and as a basis for payment from
federal funds.” Minimum Data Set (MDS) - Versio® 2or Nursing Home Resident Assessment
and Car Screening.

ANSWER: The allegations of Paragraph 40 are legal conatssim which no
response is required. To the extent a responseeisied required, Life Care states that the cited
sources speak for themselves, and Life Care déimesllegations of Paragraph 40 to the extent

they mischaracterize the sources’ language, theaning, or their application.

41. A patient's RUG information is incorporated intoethHealth Insurance
Prospective Payment System (HIPPS) code, which ddeeliuses to determine the payment
amount owed to the nursing facility. The HIPPS codest be included the CMS-1450, which
nursing facilities submit electronically to Medieafor payment. Medicare Claims Processing
Manual, Ch. 25, § 75.5. Medicare payment will dep&rgely on the HIPPS code the nursing
facility submitted as part of the CMS-1458¢ 63 Fed. Reg. at 26,267; Medicare Claims
Processing Manual, Ch. 25, § 75.5.

ANSWER: The allegations of Paragraph 41 are legal conatssim which no

response is required. To the extent a responseeiied required, Life Care states that the cited
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sources speak for themselves, and Life Care déimesllegations of Paragraph 41 to the extent

they mischaracterize the sources’ language, theaning, or their application.

42.  Skilled nursing facilities submit the CMS-1450 e¢teaically under Medicare
Part A to Medicare payment processors, known asiddeel Administrative Contractors
("MACs”), formerly known as Fiscal Intermediarie¥-(s”). MACs process and pay Medicare
claims. From at least January 2006 through Aug0892BlueCross BlueShield of Tennessee
(also known as “Riverbend Government Benefits Adstiator”) was the FI/MAC for all Life
Care skilled nursing facilities across the counffyom August 2009 to the present, Cahaba
Government Benefit Administrators has been the M&QGhe Life Care chain.

ANSWER: Life Care generally admits the allegations of Peaply 42 with respect to
Life Care but denies that MACs necessarily payeW%edicare claim. Life Care lacks sufficient
information or knowledge concerning the practicéothier SNFs to respond to the remaining

allegations of Paragraph 42, and therefore deal®s

43. TRICARE (formerly CHAMPUS) is a federally funded dieal benefit program
established by statute. 10 U.S.C. 88 1071-1110.CARE provides health care benefits to
eligible beneficiaries, which include, among othexstive duty service members, retired service
members, and their dependents.

ANSWER: Life Care admits the allegations in the first santeof Paragraph 43. The
allegations of the second sentence of Paragra@netl@gal conclusions to which no response is
required. To the extent a response is deemed esfjuiife Care states that the cited sources
speak for themselves, and Life Care denies thgadiens of Paragraph 43 to the extent they

mischaracterize the sources’ language, their mganintheir application.
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44. TRICARE covers the same skilled nursing servicedadicare. The regulatory
authority implementing the TRICARE program provigesnbursement to health care providers
applying the same reimbursement scheme and codirgmeters that the Medicare program
applies. 10 U.S.C. §810790)(2) (institutional poers).

ANSWER: The allegations of Paragraph 44 are legal conatssim which no
response is required. To the extent a responseeisied required, Life Care states that the cited
sources speak for themselves, and Life Care déimesllegations of Paragraph 44 to the extent

they mischaracterize the sources’ language, theaning, or their application.

45. TRICARE, like Medicare, pays only for “medically cessary services and
supplies required in the diagnosis and treatmemineks or injury.” 32 C.F.R. § 199.4(a)(1)(i).

ANSWER: The allegations of Paragraph 45 are legal conatssim which no
response is required. To the extent a responseeisied required, Life Care states that the cited
source speaks for itself, and Life Care deniesatlegations of Paragraph 45 to the extent they

mischaracterize the source’s language, meaningplication.

46. TRICARE follows Medicare’s PPS and RUGs methodoland assessment
schedule, and beneficiaries are assessed usisgutie MDS form used by Medicare. TRICARE
Reimbursement Manual 6010.58M, Ch. 8, § 2, 4.3.3-7, 4.4.3.

ANSWER: The allegations of Paragraph 46 are legal conabssim which no
response is required. To the extent a responseeisied required, Life Care states that the cited
source speaks for itself, and Life Care deniesatlegations of Paragraph 46 to the extent they

mischaracterize the source’s language, meaningplication.
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47. Under the TRICARE for Life program, there are bérnafies who are enrolled in
Medicare and are still eligible for TRICARE (“dualigible beneficiaries”). For these dual
eligible beneficiaries, TRICARE is the secondarygato Medicare and is responsible to the
skilled nursing facility for any amounts not cowetey Medicareld. at 4.4.

ANSWER: The allegations of Paragraph 47 are legal conatssim which no
response is required. To the extent a responseeiied required, Life Care states that the cited
source speaks for itself, and Life Care deniesatlegations of Paragraph 47 to the extent they

mischaracterize the source’s language, meaningplication.

48. TRICARE prohibits practices such as submitting mkifor services which are
not medically necessary, consistently furnishingdicel services that do not meet accepted
standards of care, and failing to maintain adequagdical records. 32 C.F.R. 88 199.9(b)(3)-
(b)(5). TRICARE considers “[b]illings or CHAMPUS ams which involve flagrant and
persistent overutilization of services without propegard for results, the patient’s ailments,
condition, medical needs, or the physician’'s ordeysbe fraud. 32 C.F.R. § 199.9(c)(3). Such
practices are deemed abusive and cause finan@al tto the United States. 32 C.F.R. 88
199.9(b).

ANSWER: The allegations of Paragraph 48 are legal conatssim which no
response is required. To the extent a responseeiied required, Life Care states that the cited
sources speak for themselves, and Life Care déimesllegations of Paragraph 48 to the extent

they mischaracterize the sources’ language, theaning, or their application.

49. For TRICARE dual eligible beneficiaries, TRICARE lifavs Medicare’s

determination regarding medical necessity. If s@mwiare determined not to be medically
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necessary under Medicare, they are not coveredr UNAECARE. TRICARE Reimbursement
Manual 6010.58M, Ch. 8, § 2, 4.3.16 (Note).

ANSWER: The allegations of Paragraph 47 are legal conatssim which no
response is required. To the extent a responseeisied required, Life Care states that the cited
source speaks for itself, and Life Care deniesatlegations of Paragraph 47 to the extent they

mischaracterize the source’s language, meaningplication.

50. Because Medicare paid significantly more money Witra High beneficiaries
than for beneficiaries at lower RUG levels, Lifer€aggressively pushed its facilities and
therapists to get as many of its Medicare benefesanto the Ultra High RUG level as possible.
Life Care accomplished this by setting and enfayaggressive targets for the percentage of
Medicare rehabilitation days its facilities had kil at the Ultra High RUG level, with little
regard to the individualized needs of its Medicpatients. Life Care enforced these Ultra High
targets at every level of its corporate hierarchy.

ANSWER: Life Care denies the allegations of Paragraph 50.

51. “Average length of stay’ refers to the average nemt¥ days that a facility’s
beneficiaries stayed at the facility and, as descriabove, Medicare pays nursing facilities, per
patient, per day. Life Care also pressured itslif@és and therapists to extend their Medicare
beneficiaries’ stays in Life Care facilities to nmaxze Medicare revenue. This practice ignored
patient needs and sometimes resulted in beneésiamnecessarily exhausting all 100 days of
their Medicare SNF benefit (leaving the benefi@arwith no Medicare Part A coverage for at

least 60 days if the beneficiaries later actuadigded skilled nursing or rehabilitation care). As
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with its Ultra High RUG targets, Life Care pushe&xlaverage length of stay targets at every level
of the corporate hierarchy.

ANSWER: Life Care denies the allegations of Paragraph Stated.

52. These corporate pressures caused Life Care theyajmisprovide excessive
amounts of therapy that were not medically reaslenab necessary. Because the corporate
targets were based in part on providing a speacifimber of therapy minutes per Medicare
patient, therapists often did not develop individaeal plans of care for patients. In addition, the
corporate pressure caused Life Care therapistsotade services that did not qualify as skilled
rehabilitation therapy simply to meet the ever-@aging demands of higher Ultra High targets.

ANSWER: Life Care denies the allegations of Paragraph 52.

53. As Life Care explained in a draft of its “[ProspeetPayment System] 101 for
Therapists” guidance, the “bottom line” on RUG Isves that the “therapists are determining
how much reimbursement the facility will receive fach individual patient,” and “[tjhe more
minutes a patient can tolerate, the more monefyeitibty can get reimbursed for.”

ANSWER: Life Care denies the allegations of Paragraph 53.

54. Given the importance of therapy minutes to its lieimies’ RUG levels and
therefore its own Medicare revenue, Life Care dipseanaged the productivity levels of its
facilities and of its rehabilitation therapistseatery level of its corporate hierarchy.

ANSWER: Life Care denies the allegations of Paragraph 54.
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55. Life Care generated numerous repoesg.( monthly rehab snapshot report, 12
month key indicator report, Medicare book rate reg)ahat closely tracked, among other things,
its facilities’ Ultra High percentages, averagegdnof stay levels, and the productivity levels of
its facilities at every level of the corporate hiehy.

ANSWER: Life Care admits that it generated reports thatkied, among other things,
its facilities’ RUG level categories and averageghh of stay levels. The remaining allegations

of Paragraph 55 are denied.

56. During most of the relevant period, Cathy MurrayfeLCare’s former Chief
Operating Officer, aggressively drove the compamyish for increased Medicare revenue. As
she frequently told her employees, their job waséixe money for Forrest Preston, the founder,
sole shareholder, and Chairman of the Board of Cdee.

ANSWER: Life Care admits that Cathy Murray formerly senaiLife Care’s Chief
Operating Officer. Life Care also admits that FetrBreston is the founder, sole shareholder,

and Chairman of the Board of Life Care. The renmgrallegations of Paragraph 56 are denied.

57. At the top of Life Care’s corporate rehabilitatidherapy hierarchy was the
“Rehabilitation Services” office. During most ofethrelevant period, Michael Reams, Senior
Vice President of Rehabilitation Services, headesidffice.

ANSWER: Life Care admits that Michael Reams served as Céee’s Senior Vice
President of Rehabilitation Services beginningppraximately November 2006. The remaining

allegations of Paragraph 57 are denied.
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58. During the relevant period, Life Care divided igifities into several divisions
across the country. These included the EasterndegBarerrace, Heartland, Mountain States,
Northeast, Northwest, Southeast, and Southwestidins. Divisional personnel included, among
others, a Divisional Vice President and DivisioRahabilitation (“Rehab”) Director. Divisional
Rehab Directors reported directly to Michael Reamd managed the Regional Rehab Directors
within their respective divisions.

ANSWER: Life Care denies the allegations of the first seoéeof Paragraph 58. Life
Care admits that the divisions listed in the secegrtence of Paragraph 58 have existed during
the time period alleged in the Complaint. Life Cadenits the allegations of the third sentence of
Paragraph 58. Life Care admits that Divisional Rebaectors have reported to Michael Reams
while he has served as Vice President of Rehalicgstvl he remaining allegations of Paragraph

58 are denied.

59. Each Life Care division oversaw and managed apprabaly 29 “regions” across
the country. Each regional office included, amornfgecs, a Regional Vice President and a
Regional Rehab Director. The Regional Rehab Direatanaged the Rehabilitation Services
Managers (“Rehab Managers”) assigned to the f@slwithin his or her region.

ANSWER: Life Care admits that generally speaking a Regidied President and a
Regional Rehab Director was assigned to each reglmmremaining allegations of Paragraph 59

are denied.

60. The facility Rehab Manager was the primary per&sponsible for managing the

rehabilitation therapy staff at each facility awd &€nsuring that the therapists met the Ultra High
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and average length of stay targets. Although statlcat a facility, the Rehab Manager reported
to and was evaluated by his or her Regional Rehedzior.
ANSWER: Life Care admits that Rehab Managers were resplengiy managing

rehabilitation therapy staff at each facility. Tieenaining allegations of Paragraph 60 are denied.

61. The Rehab Manager also reported to the facilityedttive Director (also known
as the Administrator), who was in charge of thererBNF facility. The Executive Director, in
turn, reported to the Regional Vice President andisidnal Vice President. Although the
Executive Directors typically had no training ontdecation in skilled rehabilitation therapy,
they often took an active role in setting and adhg rehab targets for individual beneficiaries
and enforcing Life Care’s corporate Ultra High awerage length of stay targets.

ANSWER: Life Care admits that Executive Directors reportecthe Regional and

Divisional Vice Presidents. The remaining allegasiof Paragraph 61 are denied.

62. The therapy staff of each facility was typicallyngarised of physical therapists,
physical therapy assistants (“PTAs”), occupatiotisrapists, certified occupational therapy
assistants (“COTAs”), and speech-language and [oafiadherapists. Some rehab departments
also employed physical therapy aides, unlicensedopeel who typically could not perform
skilled therapy services - if at all - without suwgsion. Many Life Care SNFs also employed
either directly or through a third-party companynitact therapists and/or therapy assistants,
who would provide additional therapy staffing oneaaneeded basis.

ANSWER: Life Care admits that its therapy staff commonlcluded physical
therapists, physical therapy assistants (“PTAstiupational therapists, certified occupational

therapy assistants, and speech-language and pgyhthlerapists, and sometimes also included
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physical therapy aides and contract therapistsParAls. The remaining allegations of Paragraph

62 are denied as stated.

63. Lastly, each Life Care SNF employed at least oneSMidordinator. The MDS
coordinator, usually a registered nurse, was swghts be responsible for, among other things,
collecting all the information needed for the MD&laletermining the assessment reference date
(and thus the seven-day look-back period that wbeldised to determine each patient's RUG
level). In practice, however, the Rehab Managerlavotten overrule the MDS coordinator and
determine the assessment reference date, chobsirays that would result in the highest RUG
level, and thus, the highest payment to Life Care.

ANSWER: Life Care admits that each facility typically emypdal at least one MDS
coordinator, who was responsible for, among othmgs, collecting information needed for the

MDS forms. The remaining allegations of Paragrapla@ denied.

64. Life Care submitted the MDS forms to the appropriatate agencies (prior to
October 2010) and then CMS (after October 2010 Wit intention that Medicare would rely
upon the MDS information to set patient RUG lewatsl pay Life Care claims based on those
patient RUG levels.

ANSWER: Life Care admits that it submitted MDS data to #ppropriate agencies
with the knowledge that MDS data could be usecheNMedicare claims payment process. The

remaining allegations of Paragraph 64 are denietiedisd.

65. In order to maximize its Medicare revenue, Life €aset targets for the
percentage of Medicare rehabilitation days it wdnite divisions, regions, and facilities to bill at
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the Ultra High level. Life Care also set targets fbe average length of stays of Medicare
patients at its facilities. Life Care set thesgéts at the corporate level without any knowledge
of or regard for the individualized medical neetigsoMedicare beneficiaries.

ANSWER: Life Care denies the allegations of Paragraph 65.

66. Life Care conveyed and reinforced its Ultra High@®dnd length of stay targets
in many ways, including divisional and regional mmegs and presentations.

ANSWER: Life Care denies the allegations of Paragraph 66.

67. For example, in a January 2008 PowerPoint presentttled “Kick Off Rehab
Opportunities,” Life Care stated its goal that “Alvisions @ 50% RUi(e., Ultra High) or
higher” in 2008. In that same presentation, LifeeClaighlighted those divisions with the highest
Ultra High percentages of their Medicare rehaltibia days (.e.,, Southeast (70.8 percent),
Heartland (51.7 percent) and Mountain (50 perceam) those divisions that had increased their
Ultra High percentages the most in 2007.

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 6€luding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

68. In a Southeast Division presentation titled “2008&i§lon Goals,” Life Care
stated its target that the Southeast Division “jmin RU at 70% for division;” that the
Divisional Rehab Directors, Regional Rehab Direstoand the facilty Rehab Managers
accomplish that goal; and that “therapy teams [} educated to maintain or exceed current

RU level of 70% division-wide.”
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ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 68luding to the extent the allegations

mischaracterize the document, its meaning, oeles/ance.

69. Notably, Life Care’s 70 percent Ultra High targeasvmore than double the
percentage of Ultra High rehabilitation days billéol Medicare by all nursing facilities
nationwide in 2008 i(e.,, 34 percent). Health Care Financing Review, 20Gatisical
Supplement, Table 6.9.

ANSWER: Life Care states that, to the extent the allegatioh Paragraph 69
reference a document, the referenced document sf@akself. Life Care denies the remaining
allegations of Paragraph 69, including to the extlea allegations mischaracterize the document,

its meaning, or its relevance.

70.  Life Care communicated and reinforced its UltratHRJUG and average length of
stay targets through emails sent by its Divisiaral Regional Rehab Directors.

ANSWER: Life Care denies the allegations of Paragraph 70.

71.  Such emails frequently included monthly “Rehab Kegicators” reports, which
tracked the performance of every Northeast Divisfadility using metrics like Ultra High
percentages and rehabilitation length of stay.

ANSWER: Life Care admits that certain emails included “Reh&y Indicators”
reports related to Northeast Division facilitiesdatthat these emails and documents speak for
themselves. Life Care denies the remaining allegatof Paragraph 71, including to the extent
the allegations mischaracterize the documents; theaning, or their relevance.
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72.  The July 2006 Rehab Key Indicators report, for gx@mreflected the end of the
year Ultra High target of 35 percent and the averkgth of stay target for rehabilitation
patients of 31 days. While the Northeast Divisiomex to have 35 percent of its Medicare
rehabilitation days at the Ultra High RUG level2006, Ultra High days constituted only 22
percent of all Medicare rehabilitation days natiadevin 2006. Health Care Financing Review,
2007 Statistical Supplement, Table 6.9.

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph f@luding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

73. Also in 2006, Antoinette Muelke, then the RegioR&hab Director for the Sun
States region in Florida, sent an email on June &ltthe Rehab Managers in her region asking
those managers whose facilities had Ultra High grateges below 61 percent to create an action
plan on “how you will make it happen” that month.

ANSWER: Life Care admits that Antoninette Muelke sent armémn June 8, 2006,
to Rehab Managers. Life Care states that the espatks for itself, and Life Care denies the
remaining allegations of Paragraph 73, includintheextent the allegations mischaracterize the

e-mail's language, its meaning, or its relevance.
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74.  Among the tips that Muelke offered, without havingget, seen, or evaluated a
single patient, was:
A 5-10 minute increase of the minutes daily can enaldifference
of 50-140 minutes in a week- [depending] on yournesile= 2
disciplines 5-7 days a week. A 15 [minute] increpse day can
make a 210 [minute] difference in a 7 day 2 disogkoverage|.]
THAT IS A RU INSTEAD OF A RV[.]
(Emphasis in original).
ANSWER: Life Care states that the referenced e-mail sp&akisself, and Life Care

denies the remaining allegations of Paragraph fdluding to the extent the allegations

mischaracterize the e-mail’s language, its mearan@s relevance.

75. Life Care reinforced its Ultra High RUG targets dhgh the mantra that
“everyone admitted will receive 2+ hours of therggy day unless proven otherwise.”

ANSWER: Life Care denies the allegations of Paragraph 75.

76. For example, in a presentation given at a BluegRession meeting for Rehab
Managers in March 2007, Life Care stated that “{Enx&e Director], RSM [Rehab Services
Manager] and rehab team will develop the RU phipdgd and “All [Life Care Center] residents
to receive 2+ hrs of therapy per day. We starttard and adjust from there.”

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph féluding to the extent the allegations

mischaracterize the document, its meaning, oelesance.
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77. While Life Care presentations in 2006 and 2007otéld a daily target of 2 hours
of therapy, by 2008 Life Care presentations redldcan increase in the corporate target that
“[e]veryone admitted will receiv2.5 hours of therapy per day unless proven otherwise.”
(Emphasis added.)

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph f@luding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

78. Life Care made its Rehab Managers “prove otherwiise/arious ways. In some
divisions, Rehab Managers had to submit regularilert@their Regional Rehab Directors and
other regional staff to justify why particular bdin@ries failed to qualify for the Ultra High
RUG level or why beneficiaries were downcoded fidltma High to a lower RUG level.

ANSWER: Life Care denies the allegations of Paragraph 78.

79. In the Heartland Division, Rehab Managers had tbnsu their RUG level
information to a Resource Utilization SpecialistoMvould question facility employees about
any beneficiaries that failed to reach the targ&ed level.

ANSWER: Life Care denies the allegations of Paragraph 79.

80. This Resource Utilization Specialist questioned trehabilitation therapy
provided to each patient even though she was a pbiysical, occupational, or speech language
pathologist, but rather a registered nurse. Moreotee Resource Utilization Specialist
conducted her reviews remotely without having nesaluated, or seen the beneficiaries and

without having reviewed their medical charts.
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ANSWER: Life Care denies the allegations of Paragraph 80.

81. In one email, for example, the Resource Utilizatiypecialist asked about one
patient, “why rehab high with 3 therapies treatinggther than reaching a higher RUG level
(e.g., Ultra High or Very High). In another email, shekad whether a different patient would be
appropriate for additional therapy because theepttivould only need “about 6-7 minutes per
day more therapy to get to the next [billing] catgg’ In yet another email, she asked why
therapy staff “missed very high [RUG level] by 5@hotes ....”

ANSWER: Life Care states that the referenced documentkdpedahemselves. Life
Care denies the remaining allegations of Parag8dphincluding to the extent the allegations

mischaracterize the e-mails, their meaning, or tleevance.

82.  Just as divisional and regional staff closely maneitl Ultra High levels, they also
scrutinized their facilities’ average lengths afysind forced their facility staff to defend patien
stays that were deemed to be too short.

ANSWER: Life Care denies the allegations of Paragraph 82.

83. For example, in May 2006, the executive directoLité Care Center of Kansas
City had to defend to the Plains Region DirectoCbiical Services and Director of Marketing
why two Medicare beneficiaries had been dischargdi®r a “short” length of stay.
Notwithstanding the Executive Director’s explanatibat the two beneficiaries were discharged
because they had met all their rehabilitation gotle Regional Director of Clinical Services

explained:
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If I am called prior to discharge from Medicare dd walk them
through everything possible before they are digpdiwhether it
is related to what they are being skilled for ot.ntou have the
format to follow before calling me. You guys needcall me prior
to discharging from Medicare - and then | can ke dhe to say
“YES,  all their goals were met. And then maybe wen’'t have to
go through all these questions.
ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph B88luding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

84. Life Care also used its Rehabilitation OpportuniBommittee (or Rehab
Performance Committee) to push its facilities amerapists to achieve its Ultra High and length

of stay targets.

ANSWER: Life Care denies the allegations of Paragraph 84.

85.  In 2005, Life Care established this committee tya@ase Medicare revenues from
the provision of rehabilitation therapy servicesl am attain higher Medicare RUG levels for its
Medicare beneficiaries. Life Care also establistiedcommittee to help move all divisions to 50
percent or greater Ultra high levels. In 2005, &igh days constituted only 8.9 percent of all
Medicare rehabilitation days nationwide. Health eCdfinancing Review, 2007 Statistical
Supplement, Table 6.9.

ANSWER: Life Care denies the allegations of Paragraph 8. Care further states
that the cited source speaks for itself, and Liég@eCdenies the allegations of Paragraph 85 to the

extent they mischaracterize the source’s languaganing, or application.
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86. The Rehabilitation Opportunity Committee consistéchigh ranking Life Care
executives, including Forrest Preston (Life Casske shareholder and Chairman of the Board),
Cathy Murray (Life Care former Chief Operating ©#r), and Michael Reams (Life Care Senior
Vice President of Rehabilitation Services).

ANSWER: Life Care admits that Cathy Murray served on Lifear€s Rehabilitation

Opportunity Committee. The remaining allegation®afagraph 86 are denied.

87. One of the Rehabilitation Opportunity Committeeisndétions was to identify
those facilities that failed to meet Life Care’'sdncial targets and to help them to increase their
Ultra High billings. Life Care referred to thesedenperforming facilities as “focus facilities,”
subjected those facilities to increased corporatetiny, and mandated that the facilities provide
additional therapy without regard to their benefi@s’ actual needs.

ANSWER: Life Care admits that the Rehabilitation Supportbgmmittee selected

“focus facilities.” Life Care denies the remainialiegations of Paragraph 87.

88. Life Care’s senior management visited the focuglifies on a frequent basis,
including quarterly visits from the Rehabilitatid®ervices office, monthly visits from the
Divisional Rehab Directors, and weekly visits frddegional Rehab Directors. Following the
visits, Life Care management created “action plahsit required the facilities to use specific
therapeutic techniques for the purpose of incrggidia amount of billable therapy.

ANSWER: Life Care admits that Rehabilitation Services afirepresentatives,
Divisional Rehab Directors, and Regional Rehab @ers visited “focus facilities” periodically
and that “action plans” were created for the fae#i. The remaining allegations of Paragraph 88

are denied.
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89. In a July 2006 Performance Improvement and Growtn Ror Life Care’s
Hallmark Manor facility in Denver, Colorado, Lifea@® noted that, in response to a 23 percent
Ultra High percentage in June 2006, its currenbagtlan was to “convert 50% of RV to RU by
increas[ing] service/delivery/utilization.”

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph B88luding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

90. Other action plans focused on increasing the leogtstay through Life Care’s
“Ready to Go” (or “Ready, Set, Go”) program. Lifar@ employees viewed the program as an
artificial means of extending a patient’s lengthstdy; it was frequently used to elongate patient
stays by waiting to address home skills trainingltne end of a patient’s stay, when they were
already ready for discharge, rather than incorpaydhat training throughout the duration of the
stay. Moreover, the program included billing Mede&dor unskilled care, such as taking
beneficiaries grocery shopping and watching thexarglimproper billing for “therapy” that was
provided in groups or concurrently, not individyalland typically involved double-billing
Medicare for the same activities.

ANSWER: Life Care denies the allegations of Paragraph 90.

91. A facility’s failure to accomplish the goals or élatives set forth in the action
plans resulted in increased corporate scrutiny mode frequent corporate visits or personnel
changes.

ANSWER: Life Care denies the allegations of Paragraph 91.
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92. Life Care Regional Rehab Directors regularly viditheir facilities, sometimes
on a monthly or weekly basis. Although they revidveenumber of factors, the Regional Rehab
Directors focused particularly on pushing the feied to increase the number of Ultra High
billable minutes. Written summaries documenting Weats commonly reflected Life Care’s
Ultra High targets, contained criticisms of thoseilities that failed to meet those targets, and
provided guidance to the facilities on therapetghniques they could employ to help increase
their billable therapy minutes.

ANSWER: Life Care admits that Life Care Regional Rehab &@wes regularly visited
their facilities, sometimes on a monthly or week§sis, and reviewed numerous factors during

these visits. The remaining allegations of Pardg&pare denied.

93. For example, a June 2007 Facility Visit Summary [ole Care Center of
Paradise Valley, in Las Vegas, Nevada, noted:
[M]issed RU in the other 3 out of the 5 assessmdms
approximately 70-100 minutes ....Noted significamprovement
of RU from April 2007 = 45.30% to May 2007 = 52.3%84h [Year
To Date] = 37.4%Facility is on target to achieve pre-set goal of
65-70% RU. Advised [Rehabilitation Services Manager] to
continue to focus energies towards setting minutes to achieve RU

level not only for the 5 day assessments but also the 14 day and
30 day assessments if appropriate.

(Emphasis added).
ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 88luding to the extent the allegations

mischaracterize the document, its meaning, oelesance.
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94. Likewise, a May 2006 Facility Visit Summary for eifCare’s Bridgeview Estates
facility in Twin Falls, Idaho, stated that the “[§lenal Rehab Director] encouraged a trend
where RU was a greater focus including over the Bemonths doubling to tripling RU and
halving the RV trends.”

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 8dluding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

95. In a Facility Visit Summary dated December 13, 200& Regional Rehab
Director criticized the facility Rehab Manager la¢ tinverrary facility in Lauderhill, Florida, for
failing to consistently maintain the Ultra High RU&vel, noting that “[i]f residents were able to
tolerate at least 720 mins/week, there should beasal to ramp them down to a lower Rehab
categoryl.]”

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 88luding to the extent the allegations

mischaracterize the document, its meaning, oeles/ance.

96. In that same December 2006 Facility Visit Summathe Regional Rehab
Director urged the facility to utilize “Saturdayca®undays to assign [patient] treatment in order
to capture RU or 720 minutes (especially 5 and dylabsessments).” A week later, a follow-up
report stated that the Rehab Manager had alreadgased - in one week - daily minutes to
attain the Ultra High RUG level for residents where able to tolerate more therapy, changed

therapy for new beneficiaries from three to fivggla week in all three disciplines, and provided
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therapy to beneficiaries on Saturdays and Sundaydhke stated purpose of “capturing 720
minutes, especially for the 5 day assessment.”

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 86luding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

97. Facility Visit Summaries also regularly focused owreasing the facility’s
average length of stay. For example, a Facilityit\@ammary dated May 27, 2005, regarding
Life Care Center of Elyria, in Elyria, Ohio, statéfirear To Date] Medicare average length of
stay @ 33 days. The Corp expectation is 45 daigsiphasis added).

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 8€luding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

98. Certain Life Care divisions implemented specialiatives to increase their Ultra
High RUG levels and Medicare revenue with littlgaed for the individualized medical needs of
their beneficiaries.

ANSWER: Life Care denies the allegations of Paragraph 98.

99. The Heartland Division, for example, set aggressargets to ensure an increase
in the percentage of Ultra High days billed anddkerage lengths of stay. As reflected in its “90
Day Focus Plan,” the Heartland Division expecteddable the Ultra High percentage of certain
patients from 15.3 percent in May 2006 to 30 pdr@erAugust 2006. The plan also detailed

how to increase the lengths of stay of its ressldram 34 days in May 2006 to 38 days in
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August 2006. Life Care set both these targets bsslkedly on financial considerations and not on
the individualized medical needs of its Medicaradi&iaries.

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 88luding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

100. As part of the Heartland Division’s push in 2006r fmcreased Medicare
revenues, Vice President of the Heartland Divisiditk Odenthal, established a “$400 club,”
which was named after the daily Medicare “book’r#itat the Vice President expected facilities
in his division to attain for all beneficiaries. @Medicare book rate generally describes the
average daily rate at which a nursing facility oilledicare for its Medicare beneficiaries. As a
practical matter, it was extremely difficult to @&be a daily Medicare rate of $400 in 2006
without billing a significant percentage of dayste Ultra High RUG level.

ANSWER: Life Care admits that the Medicare book rate gdhemescribes the
average daily rate a facility bills Medicare fos Medicare beneficiaries. Life Care denies the

remaining allegations of Paragraph 100.

101. Life Care lauded those facilities and employees wiade the $400 club. For
example, in a March 23, 2006, email, Michael Reahifg Care’s Senior Vice President of

Rehabilitation Services, congratulated a facilitifsecutive Director and said “Welcome to the

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 1@duding to the extent the allegations

mischaracterize the document, its meaning, oelesance.
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102. In another email, an Executive Director asked, Hat] are we doing wrong,
please send help! | want to be in the 400 Club!tdsponse, a Life Care official told him that,
until proven otherwise, “Every new [evaluation] skibbe a RU ...FROM THE GET GO ....”

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 1@duding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

103. To achieve this goal, the Divisional Vice Presidmstructed rehab management
to “think[] outside the box to hit” the Ultra Higdnd Very High RUG levels.

ANSWER: Life Care states that, to the extent that the atiegs of Paragraph 103
reference a document, the referenced document sf@akself. Life Care denies the remaining
allegations of Paragraph 103, including to the mixtthe allegations mischaracterize the

document, its meaning, or its relevance.

104. In April 2007, a regional vice president in the Hizand Division told Life Care
during his exit interview that the $400 club “pldcenormous stress on the [executive directors]
to do whatever was necessary (but not always tegethical) to be members of this club.”

ANSWER: Life Care states that to the extent the allegatiohsParagraph 104
reference a written document, that document spé&akiself. Life Care denies the remaining
allegations of Paragraph 104, including to the mixtthe allegations mischaracterize the

document, its meaning, or its relevance.

105. Life Care also applied corporate pressure by measuhe performance of its

employees at every level of the company, in partheir ability to achieve Ultra High targets.
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ANSWER: Life Care denies the allegations of Paragraph 105.

106. Life Care evaluated its Divisional Rehab Directorstheir ability to increase the
Ultra High percentages for their divisions. EvenewghDivisional Rehab Directors successfully
increased Ultra High utilization, Life Care idergd increasing RUG utilization as an area of
improvement. For example, in the section of thdguerance evaluation titled “Goals met and
improvements made during review period,” Life Careluded comments like “Increased RU
Therapy,” “RUt>10%,” and 1RU level short term rehab >15%.”

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 1@8uding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

107. Life Care evaluated its Regional Rehabilitationddtors based on their Ultra
High percentages and the average length of stéyeofacilities in their regions. For example, in
the 2007 annual performance evaluation of the ¢taegion’s Regional Rehab Director, Life
Care noted his region’s Ultra High percentage i072(45.8 percent), as compared to its Ultra
High percentage in 2006 (36.3 percent) and agaifesCare’s “Benchmark” (51.0 percent).

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 1@3duding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

108. Life Care evaluated facility Rehab Managers basedheir ability to increase
their facilities’ Ultra High percentages. Rehab ldgers received positive evaluations when they

met or exceeded Life Care’s Ultra High targetg.( “RU scores are above corporate goal- great
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improvement!”; “Reached over 60% RU's”). Life Caatso embedded Ultra High targets into
Rehab Manager performance evaluations. For exanmpléhe November 2006 performance
evaluation of the Inverrary Rehab Manager, LifeeCsat a goal of “RU 70-80%.”

ANSWER: Life Care states that the referenced documentkdpedahemselves. Life
Care denies the remaining allegations of Paragi&&) including to the extent the allegations

mischaracterize the documents, their meaning,er talevance.

109. Life Care even evaluated its therapists in parethasn their achievement of
corporate targets related to Ultra High RUG levEls: example, in the “areas for improvement”
section of therapists’ performance evaluationse lGfare made comments like “Continuefto
focus on RU’s,” “Doing a good job helping to T cawerall RU%”, and “Continue to strive to
RU categories.”

ANSWER: Life Care states that the referenced documentkdpedahemselves. Life
Care denies the remaining allegations of Paragi&sh including to the extent the allegations

mischaracterize the documents, their meaning,eir talevance.

110. At the facility level, Rehab Managers were respolesifor ensuring that the
therapists provided enough minutes of therapy ovises to assign their beneficiaries to the
Ultra High level and that the facility could meatd_Care’s corporate targets.

ANSWER: Life Care denies the allegations of Paragraph 110.

111. Rehab Managers, who were usually trained in ongy therapy discipline, set the
number of skilled therapy minutes for all therapgcglines that the therapists had to provide

each day to the Medicare beneficiaries.
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ANSWER: Life Care denies the allegations of Paragraph 111.

112. Some Rehab Managers instructed their therapistsd@n patients to the Ultra
High RUG category regardless of the patients’ disig) physical ability, or current health
status.

ANSWER: Life Care denies the allegations of Paragraph 112.

113. Rehab Managers regularly set the number of assigmedtes without input from
the therapists and sometimes even over the exmpigsstions and recommendations of the
therapists.

ANSWER: Life Care denies the allegations of Paragraph 113.

114. Especially during the look back periods, when thmutes reported on the
Minimum Data Set forms determined patient RUG Is\asidd Medicare reimbursements, Rehab
Managers demanded that the therapists provide énougutes of therapy to achieve targeted
RUG levels. For example, in an April 2007 memorandahe Rehab Manager at Life Care
Center of Inverrary instructed her rehabilitatioafis “do not change (decrease) the minutes that
are planned out in the PPS book when a patient @niassessment. The minutes have been
planned to meet a certain RUG category by a cediaie.”

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 1dcluding to the extent the allegations

mischaracterize the document, its meaning, oelesance.
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115. Life Care policies were clear that Rehab Managessewesponsible for meeting
RUG targets. For example, Eastern Division PPScyo8$tated that the Rehab Manager
“will...track progress towards the RUG category aondassure the team delivered enough
minutes to achieve the targeted RUG level by thebss flexible” assessment date.

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 1iduding to the extent the allegations

mischaracterize the document, its meaning, oelesvance.

116. Rehab Managers employed different methods to lgghlfor their therapists
those beneficiaries who were in their assessmembdseand the number of minutes that the
therapists had to get that day to reach the UlighHRUG level. For example, the Rehab
Manager at Life Care Center of Collegedale, in €ysldale, Tennessee, used a dry erase board,
while the Rehab Manager at Life Care Center of BortLucie used daily or weekly therapy
assignment sheets to accomplish this objective.

ANSWER: Life Care denies the allegations of Paragraph 116.

117. Rehab Managers frequently pushed therapists tocoapbrbeneficiaries multiple
times a day, sometimes as many as 7 or 8 timesydar to meet the number of assigned
minutes, even after repeated refusals by the baaaés.

ANSWER: Life Care denies the allegations of Paragraph 117.

118. For example, on December 6, 2007, an occupatidrembpy assistant recorded
providing therapy to a patient at Valley View Villam Fort Morgan, Colorado, who refused

service four times. As the notes reflect:
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1% time pt. had returned to bed from toilet and waseced in
sweat and short of breath™2ime pt. was sleeping; awoke and
refused-asked therapist to come back latértitBe therapist was
unable to wake pt."4time pt. stated he had a headache and his
stomach hurt.
Notwithstanding the four refusals, Life Care recorddicate that the therapist billed for 15
minutes of therapy.
ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 1dd@uding to the extent the allegations

mischaracterize the document, its meaning, oelesvance.

119. As instructed in Life Care’s “PPS 101 for Theragisguidance, if a therapist
failed to achieve the number of assigned minutefiaB Managers commonly added the missed
minutes to the target minutes for the following dayrder to ensure that the overall number of
assigned minutes was met.

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 1id&uding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

120. Many Rehab Managers confronted therapists whodfddeprovide the assigned
number of minutes or missed the Ultra High RUG levad forced them to write memoranda
explaining why they were unable to attain the masufl herapists who missed minutes were told
how much money they were costing the company.

ANSWER: Life Care denies the allegations of Paragraph 120.
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121. While pressuring those facilities and employees fhiged to meet its Ultra High
and average length of stay targets, Life Care apleld and rewarded those employees and
facilities that met or exceeded its targets.

ANSWER: Life Care denies the allegations of Paragraph 121.

122. At the 2006 Annual Rehab Meeting, the Southeasisiir was recognized as the
“All Star Team” for the highest RU/RV utilizatiort &) percent, and the Eastern Division was
recognized for achieving the “highest total revei@&” at slightly over $20.5 million.

ANSWER: Life Care states that to the extent the allegatiohsParagraph 122
reference a written document, that document spé&akiself. Life Care denies the remaining
allegations of Paragraph 122, including to the mixtthe allegations mischaracterize the

document, its meaning, or its relevance.

123. At the 2007 Annual Rehab Meeting awards banqud¢, Care gave awards for
“highest increase of book rate,” “highest RU,” “hest increase in length of stay,” and “highest
length of stay.” At that banquet, the Blue GrasgiB@ was named the “gold region” for having
the highest Medicare book rate increase (25 percedn Sun State region was named the “gold
region” for having the highest Ultra High percer@a@0.9 percent), the Frontier Region was
named the gold region for achieving the highesteiase in length of stay (11 percent), and the
Hawaii Region was named the gold region for havirghighest length of stay (40.10 days).

ANSWER: Life Care states that to the extent the allegatiohsParagraph 123

reference a written document, that document spé&akiself. Life Care denies the remaining
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allegations of Paragraph 123, including to the mixtthe allegations mischaracterize the

document, its meaning, or its relevance.

124. Similarly, at the 2007 Annual Management Meetirfgsility Executive Directors
were recognized for their accomplishments, whicioest uniformly included meeting or
exceeding corporate Ultra High targets. Descrigiomf the Executive Directors’
accomplishments included “increased RU levels by Zfrcent from 2006” and “enabled the
rehabilitation department to achieve 93% RU/RV w80 percent X and L information
captured.” At that meeting Forrest Preston’s “Cimain’'s Award” went to an Executive Director
whose facility reached an 83 percent Ultra Highividigh RUG billing level.

ANSWER: Life Care states that, to the extent the allegation Paragraph 124
reference documents, the referenced documents sgeakhemselves. Life Care denies the
remaining allegations of Paragraph 124, includimdghie extent the allegations mischaracterize

the documents, their meaning, or their relevance.

125. In addition to annual awards, Life Care divisioegularly highlighted the Ultra

High and average length of stay achievements dadiities in monthly emails. For example, a
June 2007 email from the Divisional Rehab Directibthe Eastern Division noted:

May continued our Rehab Growth! ... Eastern DiisiBU was at

an all time high of 46.1 % (Yea!), placing U8 dut of 6 divisions.

| think we can do better! Just for your informatiothe top

division, Southeast, averaged 67% RU for the momtie best

Region for RU was Blue Ridge at 55.1%.

(Emphasis in original).
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ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 1&8uding to the extent the allegations

mischaracterize the document, its meaning, oeles/ance.

126. In addition to recognizing high performing faciéis and employees at annual
events, Life Care also gave awards and certificede®cilities and employees throughout the
year for their Ultra High-related achievements. $oof the awards and certificates were for
“highest RU% in one month,” “highest RU%,” “highe% rehab RUG category,” “highest
percentage of RU- Regional and Divisional,” andgtiést RU/RV Percentage 2007.”

ANSWER: Life Care states that to the extent the allegatiohsParagraph 126
reference a written document, that document spé&akiself. Life Care denies the remaining
allegations of Paragraph 126, including to the mixtthe allegations mischaracterize the

document, its meaning, or its relevance.

127. Notwithstanding the dramatic increases in UltraHmgercentages and average
lengths of stay, Life Care never questioned or eéxachwhether these increases were legitimate
or the result of medically unnecessary, unreasenaiplunskilled services.

ANSWER: Life Care denies the allegations of Paragraph 127.

128. Medicare requires that physicians or certain ogractitioners certify, and then
recertify on a regular basis, to the medical nates$ a patient’s treatment in a skilled nursing
facility. A physician must also sign written orddes therapy- before the therapy starts- which

typically includes approving the therapy plan ofecar the frequency and duration of therapy.
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ANSWER: The allegations of Paragraph 128 are legal cemhts to which no
response is required. To the extent a responseemed required, Life Care admits generally
that Medicare requires that physicians or certdimeio practitioners regularly certify to the
medical necessity of a patient’s treatment in afr &Nd that therapy services must be ordered by

a physician. Life Care denies the remaining aliegatof Paragraph 128 as stated.

129. In practice, physicians commonly signed certificasi days or a week after the
patient was admitted, or sometimes did not sigallaRather than the physician evaluating the
patient, or talking with the therapist who had pemied an evaluation, and then prescribing an
order for the duration and frequency of therapye ICare therapists would frequently begin
therapy treatments, then write up the therapy sréed only then obtain physician approval.
Typically, physicians would approve the therapyrav®e phone, and then sign the order written
by the therapist without ever having met the patrperformed an independent evaluation.

ANSWER: Life Care denies the allegations of Paragraph 129.

130. Many physicians, who often lacked knowledge andnitig in rehabilitation
therapy, relied heavily on therapists to propodeequency and duration of therapy that was
appropriate for the individual patient, not knowithgt Life Care had actually set those amounts
to meet corporate target RUG levels. Physiciansldveametimes sign stacks of certifications
and therapy orders without seeing the patientalking with the therapists, and never knowing
whether the therapy was reasonable, useful, or exaghcally necessary.

ANSWER: Life Care denies the allegations of Paragraph 130.
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131. For example, for one patient at Life Care Centerlraferrary, the physician
signed the certification on May 26 - six days aftex patient had already been admitted to the
SNF. On May 22, before the certification was sigrtbeé physician approved an order for four
weeks of occupational therapy, six times a weektterfirst two weeks then five times a week
for the next two weeks. On May 30, the physiciapraped an order for occupational therapy to
be reduced to three times a week for only one maek. On June 2, just three days later, the
physician ordered the patient’s discharge fromapgr On the same day, however, the physician
also signed a re-certification ordering four week®ccupational therapy, six times a week for
the first two weeks then five times a week for tiext two weeks. A month later, on July 1, the
physician signed another re-certification (on taene page as the prior one), ordering another
week of occupational therapy, even though he haeh@dy discharged the patient from therapy a
month earlier.

ANSWER: Life Care denies the allegations of Paragraph 131.

132. Some physicians pre-signed their certifications alfmved Life Care to fill in the
therapy orders they wanted. Some physicians ustdnalard, universal prescription for therapy
that they ordered on the certifications for eveatignt, regardless of medical necessity.

ANSWER: Life Care denies the allegations of Paragraph 132.

133. In order to meet Life Care’s aggressive and oftees unrealistic Ultra High and
average length of stay targets, Life Care therapigtquently provided services that were
medically unreasonable, unnecessary, and unskiistead of developing individualized plans

of care that were tailored to a patient’s uniquichl characteristics and needs, Life Care
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therapists commonly churned their Medicare beragfies through rote exercises that provided
little clinical benefit and served only to inflatlke number of minutes Life Care could report on
the Minimum Data Set and bill to Medicare and TRRERA

ANSWER: Life Care denies the allegations of Paragraph 133.

134. As a result of Life Care’s constant push for bikabminutes, its therapists
regularly provided services that were medicallyaasonable, unnecessary, and unskilled for a
variety of non-exclusive, overlapping reasons. Wstrated by the examples below, Life Care
therapists subjected many Medicare beneficiariebltta High levels of therapy when their
clinical characteristics and physical condition ioaded that they could not be reasonably
expected to participate in, much less benefit frdmase levels of intensive therapy.

ANSWER: Life Care denies the allegations of Paragraph 134.

135. Life Care therapists provided and billed Medicayetherapy that was excessive
in frequency, duration, or intensity for benefiga who could not be reasonably expected to
benefit from skilled therapy.

ANSWER: Life Care denies the allegations of Paragraph 135.

136. For example, Patient A was a 78-year-old male whs admitted to Life Care’s
Park View Care Center in Indiana in May 2008. Aligh Patient A was frail and debilitated at
the time of admission, Life Care therapists sulg@dtim to 807 minutes of therapy (316 minutes
of physical therapy, 311 minutes of occupationarapy, and 180 minutes of speech therapy),
during his very first week of treatment. Life Cgovided Patient A with Ultra High levels of

rehabilitation therapy from May 7 until May 24. leait A was readmitted to the hospital on May
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24 and returned to the nursing home on May 28.QAlgin Patient A was readmitted to the
nursing home for palliative care, Life Care thesépiprovided 269 minutes of therapy on May
31 and June 1, 2008. Patient A died early on Ju26@8.

ANSWER: Life Care states that the medical records of thevedseferenced patient
speak for themselves. Life Care denies the rengiallegations of Paragraph 136, including to
the extent the allegations mischaracterize the rdstolanguage, their meaning, or their

relevance.

137. Patient B was an 85-year-old resident of Life Carndhiversity Park Center in
Colorado in September and October 2008. Patiena8 admitted to the hospital for significant
heart problems and functional deficits due to loegn obesity and blindness. Before her
admission to University Park Center, Patient B'ssgital records indicated that she was
non-ambulatory and required the assistance of tweea's aides twice a day to assist her in her
activities of daily living. Nevertheless, Life Caset unrealistic long-term goals for Patient B
considering her prior level of function and thend@der perform repetitive arm exercises and
transfers that were not tailored to Patient B’sdibons or needs and did not require the unique
skills of a therapist. Life Care billed Medicare 6/ days at the Ultra High level for Patient B.
At the time of discharge, Patient B’'s unrealisti@ly had not been met.

ANSWER: Life Care states that the medical records of thevedseferenced patient
speak for themselves. Life Care denies the renguiallegations of Paragraph 137, including to
the extent the allegations mischaracterize the rdstolanguage, their meaning, or their

relevance.
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138. From March 7, 2006, to March 27, 2006, Life Caréediat the Ultra High level
for Patient C, an extremely frail 80-year-old resitof Life Care Center of Columbia in South
Carolina. Although the physical therapist’s notegicated that on March 21, 2006, Patient C
was “very lethargic, hard to arouse, and unablg@adicipate successfully in treatment,” Life
Care recorded 35 minutes of physical therapy thst @he next day, Patient C was placed in a
standing frame (a piece of equipment used by tl&safw secure a patient in a standing position
and support those areas where the patient is te Wwesupport herself) despite the fact that she
required assistance to control her head and to beeeyes. Both the physical and occupational
therapist recorded providing 42 minutes each fertitme Patient C spent in the standing frame.
Patient C died five days later.

ANSWER: Life Care states that the medical records of thevedseferenced patient
speak for themselves. Life Care denies the rengiallegations of Paragraph 138, including to
the extent the allegations mischaracterize the rdstolanguage, their meaning, or their

relevance.

139. Life Care therapists provided, and Life Care bilfed, therapy that sometimes
jeopardized the health of Medicare patients whoewsrmminently terminal, fatigued, sick, or
otherwise medically unstable.

ANSWER: Life Care denies the allegations of Paragraph 139.

140. For example, Patient D was a 92-year-old residéritife Care of Orlando in
Florida who was dying of metastatic cancer (melampthat had spread to his brain and lungs.
Patient D had received palliative radiation theraad was becoming weaker and more

medically fragile after that treatment. Neverths)eisife Care therapists recorded at least two
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hours a day of therapy in all three disciplineshat Ultra High level for Patient D from July 24,
2007, until his death on August 8, 2007. Two dag®ie Patient D’s death, he was spitting out
blood. Life Care therapists, however, still recatd® minutes of physical therapy, 47 minutes of
occupational therapy, and 30 minutes of speeclaplyethat very day. The day Patient D died,
Life Care therapists recorded 35 minutes of physibarapy and had him scheduled for
occupational therapy later in the day.

ANSWER: Life Care states that the medical records of thevedseferenced patient
speak for themselves. Life Care denies the renguiallegations of Paragraph 140, including to
the extent the allegations mischaracterize the rdstolanguage, their meaning, or their

relevance.

141. To ensure that it could bill Medicare and TRICARZ & patient at the Ultra High
level, Life Care therapists commonly “ramped upé tamount of therapy they provided to
patients during assessment periods with little icdih justification or support. “Ramping’
generally describes the practice of providing digantly more minutes of therapy during the
assessment periods than outside of the assessaer@uin order to maximize the RUG level at
which the nursing facility can bill for a patie#.typical pattern was that therapy was provided
at 30-45 minutes per day the week prior to thessssent period, increased to 65-75 minutes per
day during the assessment period, and then recagad to 30-45 minutes after the assessment
period, without a clinical justification for the @hge.

ANSWER: Life Care denies the allegations of Paragraph 141.

142. For example, April 2008 treatment notes for PatiEnat Life Care’s Garden

Courts facility in Florida, show that substantiattyore minutes of occupational and physical
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therapy were recorded during the assessment regepEriod than other non-assessment periods.
The occupational therapy treatments between AprdQD8, and April 11, 2008, were for arm
bike, pulley exercise, and transfers. These tydeseovices remained essentially unchanged.
During the assessment reference period beginningpoi 3, 2008, however, the occupational
therapist recorded nearly double the daily minutgkewise, physical therapy increased the
amount of therapy by approximately fifteen minueash day during the assessment reference
period. Nothing in Patient E's medical record irades that the increase in therapy minutes was
in response to a change in her clinical needs. Cdee billed Medicare at the Ultra High level
for Patient E. Patient E would not have met the Imemof minutes of therapy required for the
Ultra High level without the increased minutes meleal during the assessment reference periods.
ANSWER: Life Care states that the medical records of thevedseferenced patient
speak for themselves. Life Care denies the rengiallegations of Paragraph 142, including to
the extent the allegations mischaracterize the rdstolanguage, their meaning, or their

relevance.

143. Similarly, Patient F was a 92-year-old residenLit¢ Care’s Collegedale facility
in Tennessee from May through August 2006. On Mgy2D06, the fifth day of Patient F’s first
assessment reference period, Life Care’s Rehab d¢an@corded providing 153 minutes of
physical therapy. Combined with the occupational apeech therapy also provided, Patient F
was reportedly in therapy for more than 300 minutess hours, that day. Someone in Patient
F's physical condition would be unable to partitgpan or would be harmed by such an
excessive amount of therapy in a single day. Ingrevious four days combined, only 205
minutes of therapy had been recorded for PatienTHere was no clinical support for the

increased minutes.
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ANSWER: Life Care states that the medical records of thevedseferenced patient
speak for themselves. Life Care denies the rengiallegations of Paragraph 143, including to
the extent the allegations mischaracterize the rdstolanguage, their meaning, or their

relevance.

144. *“Modalities” generally describe treatments suchhest, cold, and electrical
stimulation that are used to produce a tissue respto help reduce pain and inflammation, or to
strengthen, relax, or heal muscles. Modalitiesygreally used as an adjunct to active therapy to
decrease impairments and improve functions. Someahtes, like heat treatmentg.q., hot
packs and infra-red treatments) or whirlpool batths, not ordinarily require the skills of a
qualified therapist unless there is a particulatiepé complication €.9., patient has an open
wound, fracture, or other complication). MedicarenBfit Policy Manual 100-2, Ch. 8,
§30.4.1.2.

ANSWER: The allegations of Paragraph 144 are legal corahgsito which no
response is required. To the extent a responseemed required, Life Care admits generally
that “modalities” typically describe treatments lsuas heat, cold, and electrical stimulation that
are used to produce a tissue response to helpegqohin and inflammation, or to strengthen,
relax, or heal muscles. Life Care further stateg the cited source speaks for itself, and Life
Care denies the allegations of Paragraph 144 tcexbent they mischaracterize the source’s
language, meaning, or application. Life Care dethesremaining allegations of Paragraph 144

as stated.
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145. Life Care therapists regularly recorded time thegrné using modalities that were
unnecessary and of unreasonable duration as a avaflate the number of billable therapy
minutes and their beneficiaries’ RUG levels.

ANSWER: Life Care denies the allegations of Paragraph 145.

146. Electrical stimulation is one modality commonly ddsy Life Care therapists to
inflate the number of minutes reported.

ANSWER: Life Care denies the allegations of Paragraph 146.

147. For example, Patient G was an 88-year-old with ma@ancer who was admitted
to Life Care Center of East Ridge in Tennesseeaimuary 22, 2007. She remained at Life Care
for 99 days, 79 of which were billed at the Ultraghl level. Although her physical therapy
evaluation reported intermittent hip and knee ptiare were no objective measurements of pain
and no mention of any goals to reduce pain. Neekr#s, over 67 percent of Patient G's
treatment minutes were for electrical stimulatibmdeed, on several days the only treatment
provided to Patient G was 60 minutes of electrg@iulation. Such an excessive level of
electrical stimulation was neither skilled nor bigsial to Patient G.

ANSWER: Life Care states that the medical records of thevedseferenced patient
speak for themselves. Life Care denies the rengiallegations of Paragraph 147, including to
the extent the allegations mischaracterize the rdstolanguage, their meaning, or their

relevance.

148. The determination of when a patient was dischafgmd therapy, which should

typically be made by a treating therapist, wasroftede by Life Care corporate employees who
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had little or no knowledge of the patient’s coraliti This allowed Life Care to continue billing
Medicare for beneficiaries who should have beeahdisgged.

ANSWER: Life Care denies the allegations of Paragraph 148.

149. For example, Patient H was a 73-year-old patiehtfatCare Center of Bridgeton
in Missouri who received 100 days of Ultra Highrdqgy. On day 59 of Patient H’'s stay, the
physical therapist informed the Rehab Manager thatient H had reached his maximum
potential. On day 64, the occupational therapiguested from the Rehab Manager and nurse
that Patient H be discharged because he was nerldmgpefitting from skilled therapy. On day
71, the occupational therapist documented thae/all remained as previously noted and that
he had reached the maximum benefit of therapy. Nesless, both physical therapy and
occupational therapy continued to be provided toeRaH until the exhaustion of his 100-day
Medicare benefit.

ANSWER: Life Care states that the medical records of thevedseferenced patient
speak for themselves. Life Care denies the renguiallegations of Paragraph 149, including to
the extent the allegations mischaracterize the rdstolanguage, their meaning, or their

relevance.

150. Life Care improperly placed patients into grouprépy that was not related to
their plans of care or that included activitieswvitmich the patient could not be reasonably
expected to participate as a way to inflate tHearapy minutes. Group therapy is where a single
therapist conducts the same therapy exercisestwittio four beneficiaries at the same time. For
example, if a therapist provided 60 minutes ofdame therapy to three beneficiaries at the same

time, then Life Care could include the full 60 ntiesi of time when determining each patient’s
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RUG level. Because it was the patient’s time irrdpg that counted towards the RUG, not the
therapist’s time, using group therapy provided L@are with a means to easily increase a
patient’s total therapy minutes, and thus, theiRBvel.

ANSWER: Life Care generally admits that group therapy inesla single therapist
simultaneously conducting the same therapy exey®sith more than one beneficiary. Life Care

denies the remaining allegations of Paragraph 150.

151. For example, Patient | was a 62-year-old male esgict Life Care Center of
Columbia in South Carolina from April until July @D. Patient I's 5-day, 14-day, and 30-day
Minimum Data Sets indicated that he did not walkl aras totally dependent.€., required the
assistance of at least two people) for bed mobiifgnsfers, toilet use, and bathing. The physical
therapy evaluation noted that Patient | required tfaximum level of assistance to move from
lying down on his back to sitting upright and theoving from a sitting position to lying down
on his back. Nevertheless, Life Care billed Medic&r group therapy focused on standing
exercises in which Patient | could not reasonaldyekpected to participate in or receive any
benefit from. Life Care billed Medicare for Ultraigh therapy from April 25, 2007, until June
23, 2007.

ANSWER: Life Care states that the medical records of thevedseferenced patient
speak for themselves. Life Care denies the renguiallegations of Paragraph 151, including to
the extent the allegations mischaracterize the rdstolanguage, their meaning, or their

relevance.

152. Life Care also regularly billed for unreasonable amnecessary therapy that was

provided to Medicare beneficiaries in disciplinkbattthe beneficiaries did not require.
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ANSWER: Life Care denies the allegations of Paragraph 152.

153. Life Care’s Rehabilitation Services Manual statieat t[e]ach Discipline needs to
ensure that the minutes are managed daily and twgether so that if one discipline is falling
short of their target, another discipline may ble ab capture more.”

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the allegations of Paragraph 153, inclutiinthe extent the allegations mischaracterize

the document, its meaning, or its relevance.

154. In practice, Rehab Managers implemented this cogngamdance by ordering
therapists in other discipline®.§., occupational therapy and speech language patjjolng
“make up” assigned minutes that another theramist idifferent discipline €g., physical
therapy) refused to provide, for example, becalsg believed additional therapy was medically
unnecessary or unreasonable. Rehab Managers igg@assigned “missed minutes” to other
therapy disciplines regardless of patient needrdeioto attain the number of assigned minutes,
particularly during assessment periods. This typémonute management” was critical to the
facility’s ability to meet Life Care’s Ultra Highatgets.

ANSWER: Life Care denies the allegations of Paragraph 154.

155. To meet the required number of minutes to bill Made at the Ultra High level,
Life Care often improperly included time on the Mmum Data Set that its therapists spent
providing routine or custodial services that did rexuire the skills of a rehabilitation therapist
and that should have been performed by non-skiérdonnel.

ANSWER: Life Care denies the allegations of Paragraph 155.
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156. For example, Life Care therapists regularly billede that the beneficiaries spent
working on repetitive exercises that, under thewmstances, did not require skilled care, such
as the stationary bike, or time that the theramgnt simply transferring, dressing, toileting,
feeding, and bathing beneficiaries rather thamimgi the beneficiaries to perform the activities
or exercises themselves.

ANSWER: Life Care denies the allegations of Paragraph 156.

157. For example, Patient J was an 82-year-old female velsided at Life Care’s
Gardens Court facility in Florida. Patient J's pilogs therapy documentation shows that her
treatment largely consisted of unskilled servicgsch treatment included the same exercises
every day, routine transfers in and out of bed, amking with a walker. There was no
description of walking problems or other issuest ttequired a skilled therapist. Indeed, in
September 2007, physical therapy and restorativ@nmgiwere providing the exact same services
for walking and transfers. Physical therapy, howewecorded such services as skilled services
and Life Care billed Medicare at the Ultra Highdévor 30 days in September and 2 days in
October. Patient J remained at Life Care for 103d80 of which were billed at the Ultra High
level.

ANSWER: Life Care states that the medical records of thevedseferenced patient
speak for themselves. Life Care denies the renguiallegations of Paragraph 157, including to
the extent the allegations mischaracterize the rdstolanguage, their meaning, or their

relevance.
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158. Unskilled interventions were also billed by moraritone discipline. Stationary
bicycles, arm bikes, or leg pedal bikes were useduently during therapy sessions by both
physical and occupational therapists without amefieto the patient.

ANSWER: Life Care denies the allegations of Paragraph 158.

159. Attached to and made a part of this Complaint ik 1, which contains
information identifying the false claims made byd Care for the Medicare patients discussed in
section VI of this Complaint. The claims identifiea Exhibit 1 are false because they were
submitted to Medicare for payment for therapy pded during periods for which the patient was
ineligible for such payment or the patient wasiblgfor a lower level of payment than claimed.

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 1%8uding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

160. Attached to and made a part of this Complaint idikik 2, which contains
information identifying the false statements magd.lbe Care for the beneficiaries discussed in
section VI of this Complaint. The false statemedemtified in Exhibit 2 consist of the false
Minimum Data Sets, which purport to list the miruf skilled, medically necessary therapy
provided to the patient. The statements are fadsaulse the minutes listed include therapy that

was medically unreasonable, unnecessary, or uegkill

2 The exhibits attached to the Complaint identify fratients by letter and omit the patient iderdifisn numbers to
protect patient privacy. The United States willveedefendant with exhibits that identify each petiey name and
patient identification number.
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ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 1@fluding to the extent the allegations

mischaracterize the document, its meaning, oeles/ance.

161. Life Care knew that Medicare and TRICARE only p#od skilled rehabilitative
therapy services that were reasonable and necessargistent with the nature and severity of
the patient’s iliness or injury, the patient's pautar medical needs, and accepted standards of
medical practices.

ANSWER: Life Care admits that Life Care knew that Medicarel TRICARE only
paid for skilled rehabilitative therapy serviceattivere reasonable and necessary, and denies the

remaining allegations of Paragraph 161.

162. Life Care also knew, since at least September 208& the provision of
medically unnecessary rehabilitation therapy wasasa of concern identified by the HHS
Office of Inspector General (*HHS-OIG").

ANSWER: Life Care denies the allegations of Paragraph 162.

163. In September 2008, the HHS-OIG published suppleateniidance to skilled
nursing facilities that identified therapy servicasd in particular the “improper utilization of
therapy services to inflate the severity of RUG ssifications and obtain additional
reimbursement” as a fraud and abuse risk area. SU@plemental Compliance Program

Guidance for Nursing Homes, 73 Fed. Reg. 568324668ept. 30, 2008).
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ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 1&3uding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

164. As the HHS-OIG further noted:
Unnecessary therapy services may place frail buiieratise
functioning residents at risk for physical injurstich as muscle
fatigue and broken bones, and may obscure a reésidene
condition, leading to inadequate care plans andcurate RUG
classifications.
ANSWER: Life Care states that the referenced document spieaktself. Life Care

denies the allegations of Paragraph 164 to thenexige allegations mischaracterize the

document, its meaning, or its relevance.

165. HHS-OIG “strongly advise[d] nursing facilities taewklop policies, procedures,
and measures to ensure that residents are recenadgally appropriate therapy servicelsl”

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the allegations of Paragraph 165 to thenexige allegations mischaracterize the

document, its meaning, or its relevance.

166. Life Care knew that its push for increased Ultrgidbillings and longer average
lengths of stay compromised the professional juddgnag its rehabilitation therapy staff and
caused them to provide medically unreasonable,agssary, and unskilled services.

ANSWER: Life Care denies the allegations of Paragraph 166.
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167. Life Care’s compliance office, known as the IntggBervices Division, received
dozens of internal complaints from around the cguregarding Life Care’s corporate pressure
tactics.

ANSWER: Life Care denies the allegations of Paragraph 167.

168. These complaints alleged, among other things,ttieatpists provided medically
unnecessary therapy, that supervisors directed ogips to increase RUG levels, that
beneficiaries were not discharged until they hadthested all 100 days of their Medicare Part A
SNF benefit, that facility supervisors asked thealglitation therapy staff to treat people who
did not require skilled therapy, that a Rehab Ma&nadtered a Minimum Data Set form in order
to increase a patient’s RUG level, and that LifeeCianproperly billed for services provided by
unsupervised or unlicensed therapists.

ANSWER: Life Care denies the allegations of Paragraph 168.

169. For example, a Life Care summary of a hotline talhtegrity Services regarding
Life Care Center of Columbia, in Columbia, Southdliaa, in February 2009, stated:

It was alleged that therapists are asked to additesnwhen they
[are] short projected minutes during the assesspembds. They
are asked “are you sure you didn’'t walk by the rcond answer a
call light or something?” They are asked to go badfer the
minutes are in and add more. In addition, it wésgeld that if the
therapist asked refuses to add minutes then antibespist will
be asked until someone does it. It was also allégaidtherapist[s]
are put on an action plan if they do not attaiutigent number
of RU’s. The allegation was made that the therapisst maintain
80% efficiency. If in the window and do not get timnutes then
sometimes the window is just moved. It was statleat tthe
[Regional Rehab Director] always compares Columibidh
Charleston, and asks them why they cannot get hlgh“U and
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Part B numbers” that Charleston gets. It was atleget the
therapist[s] feel constant pressure.

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 1&8uding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

170. In addition to its Integrity Services Division, kifCare’s corporate Rehabilitation
Services office also received complaints direattnf its therapists. For example, in May 2007,
the Rehab Manager for Life Care Center of Estetestero, Florida, quit her job with Life Care.
Just prior to quitting, she wrote an email on May@07, to her Regional Rehab Director, who
had recently visited the Estero facility. The emaisponded to a number of criticisms and
suggestions the Regional Rehab Director had madéhat email, the Estero Rehab Manager
noted:

The therapists know what the patients can toleratgone who
looks solely at the RUG sheets and minutes andaintbte chart of
the patient, has no idea why minutes are missqhti&nt could be
sick or dying. Let me give an example here of M8s.who we
were made to put into an RU cat [a]gory even dftertherapists
who treat[ed] her told me that she could not tdethat level. She
expired last Friday ... in front of the building ihbeing taken to
the doctor. | wonder if we had anything to do whtkstening that
process along.
ANSWER: Life Care states that the referenced document spieaktself. Life Care

denies the remaining allegations of Paragraph 17€luding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

171. Inthat same emalil, the Estero Rehab Manager tbédhe “Estero therapists are

extremely competent, ethical and appropriate witdirt clinical judgments regarding patient
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care. Asking them to return 4-5 times to patientattain high minutes for an RU status seems
unreasonable and | shall not insult their intetige with such a request.”

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the allegations of Paragraph 171, inclutiinthe extent the allegations mischaracterize

the document, its meaning, or its relevance.

172. Following the Estero Rehab Manager’s departuregtkiee Estero rehabilitation
staff signed a letter to Michael Reams, Senior \Recesident of Rehabilitation Services, noting
that “[w]e as a department, feel that middle manag@ has placed an inordinate amount of
pressure on both [the rehabilitation director] ad our department to maximize Medicare
reimbursement levels, at times without regard ® dppropriate plan of care that should be
delivered to each patient.”

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the allegations of Paragraph 172, inclutiinthe extent the allegations mischaracterize

the document, its meaning, or its relevance.

173. The Estero staff further observed that:

[rlecently, the financial goals of Life Care appetr have
overshadowed the importance of complying with LGfare’s own
policy regarding the...False Claims Act. We fedltthrather than
being encouraged to comply with the policy, we hadwen
encouraged to maximize reimbursement even whernicalin

inappropriate. The medical complexity of the incogipatients
and seasonal fluctuations in population in Southvi#srida area
influence the reimbursement earned by our facilggmetimes
negatively. However, to maintain compliance witle tedicare
and Medicaid anti-abuse legislation, we cannotwaknich factors
to cloud our thinking as clinicians. Our purposebinging our
concerns to your attention is not to cast blame tdeomply with
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our duty, as stated in the Life Care Code of Condiac report
suspected violations of the Code and corporateipsli

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the allegations of Paragraph 173, inclutiinthe extent the allegations mischaracterize

the document, its meaning, or its relevance.

174. As such, the Estero staff reported that:
We have observed that [the Director of Rehabibtatihas recently
been placed in the difficult position between magtiife Care’s
financial goals and allowing her staff to exercise professional
judgment in formulating an appropriate plan for eLiCare’s
patients. We believe that the apparent tension dmtwmiddle
management’s goals of maximizing reimbursement taedrehab
department’s desire to provide clinically approfeiaare has been
a factor in [the director’s] decision to resignrfraner position.
ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the allegations of Paragraph 174, inclutiinthe extent the allegations mischaracterize

the document, its meaning, or its relevance.

175. Notwithstanding the compliance concerns expressetld Estero’s staff's letter,
Estero’s Ultra High days continually increased dgrihe relevant period. While Ultra High days
constituted 39 percent of Estero’s Medicare reftabdn days in 2006, Ultra High days
constituted 66 percent of Estero’s Medicare reftabon days in 2011.

ANSWER: Life Care denies the allegations of Paragraph 175.

176. In addition to complaints from within the comparyfe Care received at least
one complaint from outside the company about itpa@te pressure tactics. In December 2007,

a rehabilitation therapy contractor voluntarilymenated its contract to provide rehabilitation
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services at Life Care Center of Yuma, in Yuma, 8nd, because the contractor believed that
Life Care was asking therapists to provide unneugssshab therapy designed primarily to
increase Life Care’s revenue rather than meetmiatieeds.

ANSWER: Life Care denies the allegations of Paragraph 176.

177. In its letter to Life Care, the contractor expresgs serious concern about Life
Care’s ethics and billing practices:

In the current rehab sector, the need for costanomient as well as
achieving high productivity standards is the manonity of a

corporation. The pressure to achieve 72 minutespagéent/per
discipline dalily is a questionable practice stadd#r72 minutes is
appropriate and can be achieved through skilleshwentions, then
it is successful for the beneficiaries’ wellbeingdathe facilities
reimbursement. When 72 minutes are being billedougn

repetitive exercises with no focus on quality, pesgion, and
functional carryover it is fraudulent. It is disinesmning to see staff
being so focused on achieving 72 minutes with afiddiciaries in
order to meet corporate compliance for RUGS categoiWhen
treatments are focused on tasks with no relevamearts patient
goals and functional outcomes, how does this tadémsbver to
quality patient care?

ANSWER: Life Care states that the referenced document spieaktself. Life Care
denies the remaining allegations of Paragraph 17@uding to the extent the allegations

mischaracterize the document, its meaning, oelesance.

178. Although the Life Care Integrity Services Policy Ml indicated that the Chief
Integrity Services Officer or designee would bepmssible for investigating hotline complaints
to Integrity Services, in practice, the investigas were frequently conducted by the very Life
Care employees responsible for the Ultra High targed pressure, including the Vice President

of Rehabilitation Practice Standards and other@@te rehabilitation staff.
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ANSWER: Life Care denies the allegations of Paragraph 178.

179. Although the Integrity Services Policy Manual pred that hotline complaints
would be treated confidentially and emphasized thét Care would not retaliate against
employees who reported a complaint to Integrityiges, Life Care’s investigations frequently
focused more on rooting out the complainant tharestigating or addressing the problem
identified in the complaint.

ANSWER: Life Care denies the allegations of Paragraph 179.

180. An informal study conducted by Integrity Servicesurid that Life Care
terminated approximately 57 percent of the emplseyeho provided their names within three
weeks of filing their complaint.

ANSWER: Life Care states that to the extent the allegatiohsParagraph 180
reference a written document, that document spé&akiself. Life Care denies the remaining
allegations of Paragraph 180, including to the mixtthe allegations mischaracterize the

document, its meaning, or its relevance.

181. Instead of supporting Integrity Services’ compliarefforts, Life Care frustrated
those efforts by interfering with Integrity Serv&tanvestigations, impeding access by Integrity
Services staff to potentially relevant data, anelspuring Integrity Services to close complaint
cases. Likewise, Life Care’'s Chairman of the Bodfdrrest Preston, and Chief Operating
Officer, Cathy Murray, forbade Integrity Servicesrh making unannounced visits to Life Care

facilities.
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ANSWER: Life Care denies the allegations of Paragraph 181.

182. Numerous therapists resigned due to the constapbiaie pressure to provide
excessive therapy and their unwillingness to subldedicare beneficiaries to unnecessary
rehabilitation therapy just to increase benefiesirRUG levels.

ANSWER: Life Care denies the allegations of Paragraph 182.

183. Numerous corporate divisional and regional empley&so quit because of Life
Care’s constant pressure to increase RUG levels.

ANSWER: Life Care denies the allegations of Paragraph 183.

Count I: False or Fraudulent Claims
(31 U.S.C. 8 3729(a)(1)(A)
(previously 31 U.S.C. 3729(a)(1) (1986))

184. The United States repeats and realleges paragdafiB8, as if fully set forth
herein.
ANSWER: No response required. To the extent a responseemed required, Life

Care repeats and reasserts its responses to Rdr®drd 83, as if fully set forth herein.

185. The defendant knowingly presented, or caused tprbsented, to an officer or
employee of the United States Government, falstaoidulent claims for payment or approval,
in violation of the False Claims Act, 31 U.S.C. B9(a)(l)(A), specifically, claims for payment
to Medicare and TRICARE for medically unreasonablemecessary and unskilled rehabilitation
therapy.

ANSWER: Life Care denies the allegations of Paragraph 185.
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186. Because of the defendant’s acts, the United Ststistained damages in an
amount to be determined at trial, and thereforenstled to treble damages under the False
Claims Act, plus civil penalties of not less tha)30 and up to $11,000 for each violation.

ANSWER: Life Care denies the allegations of Paragraph 186.

Count lI: False Statements
(31 U.S.C. 8 3729(a)(1)(B))
(previously 31 U.S.C. 3729(a)(2) (1986))

187. The United States repeats and realleges paragdafiBé, as if fully set forth
herein.
ANSWER: No response required. To the extent a responseemed required, Life

Care repeats and reasserts its responses to Rer®drd 86, as if fully set forth herein.

188. The defendant knowingly made, used, or caused tadse or used a false record
or statement material to a false or fraudulentnglain violation of the False Claims Act, 31
U.S.C. 8 3729(a)(1)(B), including false Minimum B&ets.

ANSWER: Life Care denies the allegations of Paragraph 188.

189. Because of the defendant’s acts, the United Ststistained damages in an
amount to be determined at trial, and thereforenstled to treble damages under the False
Claims Act, plus civil penalties of not less tha)®0 and up to $11,000 for each violation.

ANSWER: Life Care denies the allegations of Paragraph 189.
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Count lll: Unjust Enrichment

190. The United States repeats and realleges paragdafiB9, as if fully set forth
herein.
ANSWER: No response required. To the extent a responseemed required, Life

Care repeats and reasserts its responses to Rar®adrd 89, as if fully set forth herein.

191. By virtue of submitting claims to Medicare and TRIRE for medically
unreasonable, unnecessary, and unskilled servibesdefendant obtained inflated payments
from the United States. Thus, the defendant wasstigjenriched at the expense of the United
States, in such amounts, as determined at trial.

ANSWER: Life Care denies the allegations of Paragraph 190.

Count IV: Payment By Mistake

192. The United States repeats and realleges paragdafiBd, as if fully set forth
herein.
ANSWER: No response required. To the extent a responseemed required, Life

Care repeats and reasserts its responses to Rdr®adrd 91, as if fully set forth herein.

193. The defendant submitted claims for Ultra High reli@bion therapy to Medicare
and TRICARE when that level of care was not metlicahnecessary. The United States paid
more money to Life Care than it would have had dedendant not submitted claims for
medically unreasonable and unnecessary rehalahtdterapy.

ANSWER: Life Care denies the allegations of Paragraph 193.
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Count V: Conversion - Life Care

194. The United States repeats and realleges paragbg88 as if fully set forth
herein.
ANSWER: No response required. To the extent a responseemed required, Life

Care repeats and reasserts its responses to Rer®adrd 93, as if fully set forth herein.

195. By virtue of the acts described, and specifically $ubmitting claims and
obtaining payment for rehabilitation therapy seegicthat were medically unnecessary,
unreasonable, unskilled or otherwise failed to nMetlicare or TRICARE criteria for coverage
and payment, Defendant Life Care has appropridiedJnited States’ property to its own use
and benefit, and has exercised dominion of suchegatg in defiance of the United States’ rights.

ANSWER: Life Care denies the allegations of Paragraph 195.

196. Defendant Life Care is, therefore, liable to thetelh States for actual damages in
an amount to be determined at trial.

ANSWER: Life Care denies the allegations of Paragraph 196.

Any allegations not previously admitted are herdbyied. Life Care further denies the

United States’ prayer for relief in all respects.

DEMAND FOR JURY TRIAL

Life Care demands a trial by jury on all triablsuss.
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Respectfully submitted,
MILLER & MARTIN PLLC

By: /s/ Roger W. Dickson

Roger W. Dickson, Tenn. Bar No. 001933
Richard C. Rose, Tenn. Bar No. 017544
Kyle W. Eiselstein, Tenn. Bar No. 020727
1000 Volunteer Building

832 Georgia Avenue

Chattanooga, Tennessee 37402
Telephone: (423) 756-6600

Fax: (423) 785-8480

REED SMITH LLP

Thomas C. Fox (admitted pro hac vice)

Scot T. Hasselman (admitted pro hac vice)
Eric L. Alexander (admitted pro hac vice)
Lawrence S. Sher (admitted pro hac vice)
Andrew C. Bernasconi (admitted pro hac vice)
1301 K. Street, N.W., Suite 1100 — East Tower
Washington, D.C. 20005

Telephone: (202) 414-9200

Fax: (202) 414-9299

Attorneys for Defendant Life Care Centers Of
America, Inc.
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CERTIFICATE OF SERVICE

| do hereby certify that the foregoing has beeedfielectronically. Notice of this filing
will be sent by operation of the Court’s electrofiimg system to all parties indicated on the
electronic filing receipt. All other parties wilebserved by regular U.S. Mail and/or facsimile or
hand delivery. Parties may access this filing tgtothe Court’s electronic filing system.

This 28" day of April, 2014.

MILLER & MARTIN PLLC

By:_/s/ Roger W. Dickson

84

Case 1:08-cv-00251-HSM-WBC Document 163 Filed 04/28/14 Page 84 of 84 PagelD #:
2685



